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Slide 1: Centre for Disability Law & Policy. The New UN Disability Treaty – A Global Equality Instrument. April 14, 2008. Presented by Jerome E. Bickenbach of Queen’s University, Canada
Slide 2: Convention on the Rights of Persons with Disabilities: what is it? The Convention on the Rights of Persons with Disabilities …is an international treaty that identifies the rights of persons with disabilities as well as the obligations on States Parties to the Convention to promote, protect and ensure those rights. 
Slide 3: Convention on the Rights of Persons with Disabilities: what is the purpose? To promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity – excerpt from Article 1.
Slide 4: Convention on the Rights of Persons with Disabilities: what are the general principles? 1. Respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, and independence of persons; 2. Non-discrimination; 3. Full and effective participation and inclusion in society; 4. Respect for difference and acceptance of persons with disabilities as part of human diversity and humanity; 5. Equality of opportunity; 6.Accessibility; 7. Equality between men and women; 8. Respect for the evolving capacities of children with disabilities and respect for the right of children with disabilities to preserve their identities. 
Slide 5: Convention on the Rights of Persons with Disabilities: what are the Rights? Article 5 - Equality and non-discrimination
Article 6 - Women with disabilities
Article 7 - Children with disabilities
Article 8 - Awareness-raising
Article 9 - Accessibility
Article 10 - Right to life
Article 11 - Situations of risk and humanitarian emergencies
Article 12 - Equal recognition before the law
Article 13 - Access to justice
Article 14 - Liberty and security of person
Article 15 - Freedom from torture or cruel, inhuman or degrading treatment or punishment
Article 16 - Freedom from exploitation, violence and abuse
Article 17 - Protecting the integrity of the person
Article 18 - Liberty of movement and nationality
Article 19 - Living independently and being included in the community
Article 20 - Personal mobility
Article 21 - Freedom of expression and opinion, and access to information
Article 22 - Respect for privacy
Article 23 - Respect for home and the family
Article 24 - Education
Article 25 - Health
Article 26 - Habilitation and rehabilitation
Article 27 - Work and employment
Article 28 - Adequate standard of living and social protection
Article 29 - Participation in political and public life
Article 30 - Participation in cultural life, recreation, leisure and sport
Article 31 - Statistics and data collection
Slide 6: Convention on the Rights of Persons with Disabilities Timetable.
Adoption by the United Nations General Assembly - 13 December 2006.

Opened for signature - 30 March 2007.

As of 26 March, 2008 there are 126 signatories to the Convention and 71 signatories to Optional Protocol.

Entry into force - 30 days after 20th ratification of Convention/10th ratification of Optional Protocol.

April 3rd:  Ecuador was the 20th country to ratify the Convention on the Rights of Persons with Disabilities (CRPD). 
The Convention and the Optional Protocol will enter into force in 30 days.

Slide 7: The Optional Protocol: What is it? What is its purpose? Another international treaty, which establishes two procedures aimed at strengthening the implementation and monitoring of the Convention. The first is an individual communications procedure allowing individuals to bring petitions to the Committee claiming breaches of their rights; the second is an inquiry procedure giving the Committee authority to undertake inquiries of grave or systematic violations of the Convention. 
Slide 8: The Convention as …A Global EQUALITY Instrument. What does that mean? Depends on what you mean by EQUALITY.
Slide 9: Some textual data:
The word “equality” occurs 5 times in the Convention.

The word “equal” occurs 56 times.

The phrase “on an equal basis with others” occurs 32 times.

Slide 10: Some textual data:
“equal and inalienable rights”

“equal members of society”

“equal enjoyment of the rights”

“equal opportunities” (2)

“equal before and under the law and are entitled without any discrimination to the equal protection and equal benefit of the law”

“equal and effective legal protection against discrimination on all grounds”

“full and equal enjoyment by them of all human rights”

“(the) equal right” (2)

“equal access” (4)

“with choices equal to others” (?)

“equal rights”

“full and equal participation”

“equal opportunities and equal remuneration for work of equal value”

Slide 11: Some textual archeology:
“equal and inalienable rights” - U.S. Bill of Rights
“equal before and under the law and are entitled without any discrimination to the equal protection and equal benefit of the law” - Canadian Charter of Rights and Freedoms
“equal opportunities” - Standard Rules for the Equalization of Opportunities
“full and equal participation” - Disability movement literature

“equal opportunities and equal remuneration for work of equal value” - U.S. Feminist literature 

Slide 12: What does ‘Equality’ mean in the convention answered by…A lawyer? A philosopher? A social scientist?
Slide 13: What does ‘Equality’ mean in the convention answered by… A lawyer. 
Characteristically, lawyers are pragmatic, cunning, and result-oriented. They want to “get the job done.” (arrow demonstrating that these traits lead to the following definitional meaning) ‘Equality’ means whatever we need it to mean in order to win this case and further the interests of people with disabilities

Slide 14:

What does ‘Equality’ mean in the convention answered by…A philosopher. Characteristically, philosophers are impractical, logical (a priori) and truth-oriented. They want to “get it right.” (arrow demonstrating that these traits lead to the following definitional meaning) ‘Equality’ has a range of meanings and it is vital to clarify what you mean by the term, or otherwise you will be confusing yourself and others.
Slide 15: What does ‘Equality’ mean in the convention answered by… A social scientist. Characteristically, social scientists are academic, empirical, and sceptical. They want to “discover a consensus meaning.” (arrow demonstrating that these traits lead to the following definitional meaning) ‘Equality’ has no settled meaning – it means whatever a major of people think it means more often than not.
Slide 16: (slide shows a triangular relationship amongst the lawyer, philosopher and social scientist with practicality, consistency and public acceptability influencing the other.)

Slide 17: Philosophical Parameters… 1
Equality of opportunity (“equal opportunities”) v. Equality of Results (“equal enjoyment of rights”)

Equality of opportunity: Achievement of results is determined by…opportunities (environmental factors) and talents and capacities (‘internal’ factors)
Equality of results: Achievement of equality is determined by… opportunities and other social adjustments (accommodations)
Slide 18: Equality of opportunity v. Equality of Results
The equality of opportunity ‘race’ for social benefits (Diagram shows X, Y and Z with different capabilities, but starting from the same point. The second half of the diagram shows X, Y and Z finishing at different points.) Same opportunity, different talents = different results.
Slide 19: Equality of opportunity v. Equality of Results
The equality of results ‘race’ for social benefits. (Diagram shows X, Y and Z with different capabilities, but starting from the same point. The second half of the diagram shows X, Y and Z finishing at the same point.) Same opportunity, adjustment for different talents = same results
Slide 20: Same opportunity, different talents = different results. Same opportunity, adjustments for different talents = same results. How does it matter for the Convention?

1. How do we determine that Article 27 (employment) is being implemented?  High unemployment for PWD? Equality of Opportunity? No. Equality of Results? Yes.

Slide 21: Same opportunity, different talents = different results. Same opportunity, adjustments for different talents = same results. How does it matter for the Convention?

2. What is required of the state to implement Article 27? Equality of Opportunity: Fair recruitment process, no discrimination on basis of disability, differential rewards for different levels of talent. Equality of Results: On-going adjustments to ensure, irrespective of talent, PWD have equal enjoyment of Art. 27.
Slide 22: Same opportunity, different talents = different results. Same opportunity, adjustments for different talents = same results. How does it matter for the Convention? 

3. What costs should state expect to pay? Equality of Opportunity: low to moderate initial, moderate enforcement. Equality of Results: moderate to high, on-going adjustments, high enforcement.

Slides 23 - 24: 4. What social outcomes will the Convention bring about? Equality of opportunity. (A bar graph showing statistics of before and after equality of opportunity. The Before side shows “poor” at 70%; “middle” at 25%; “high” at 10%. The After side shows “poor” at 20%; “middle” at 20%; and “high” at 20%. The prevalence is listed as 20%.)
Slide 25: 4. What social outcomes will the Convention bring about? Equality of results?? (A bar graph showing statistics of before and after equality of results. The Before side shows “poor” at 70%; “middle” at 25%; “high” at 10%. The After side shows “poor” at ?%; “middle” at ?%; and “high” at ?%. The prevalence is listed as 20%.)

Slide 26: Philosophical Parameters… 1. Equality of opportunity (“equal opportunities”) v. Equality of Results (“equal enjoyment of rights”).
Philosopher: Equality of opportunity is weakly egalitarian, does not guarantee egalitarian results, requires some, but minimal social change. Equality of results is strongly egalitarian, requires substantial redistribution.

Social Scientist: Equality of opportunity is consistent with market economy and ambient social culture; favourable to states since minimally disruptive. Equality of results would never sell.

Lawyer: Equality of opportunity may not give us sufficient accommodates for inclusion. Equality of results is legally dubious, but maybe can be used as a standard.

Slide 27: Philosophical Parameters… 1. Equality of opportunity (“equal opportunities”) v. Equality of Results (“equal enjoyment of rights”).
Article 1 – Purpose. The purpose of the present Convention is to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity. Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.

Slide 28: Philosophical Parameters… 1. Equality of opportunity (“equal opportunities”) v. Equality of Results (“equal enjoyment of rights”)
Article 3 - General Principles. The principles of the present Convention shall be …. (e) Equality of opportunity.

Slide 29: Philosophical Parameters… 2. Equality is a comparative concept – “on an equal basis with others” – 32 occurrences.
Option A: unqualified ‘others’

Option B: relevantly qualified ‘others’

Slide 30: “on an equal basis with others”
Option A: Unqualified ‘others.’ Article 9 – Accessibility: To enable persons with disabilities to live independently and participate fully in all aspects of life, States Parties shall take appropriate measures to ensure to persons with disabilities access, on an equal basis with others, to the physical environment, to transportation, to information and communications, including information and communications technologies and systems, and to other facilities and services open or provided to the public, both in urban and in rural areas. Ie- the general public.
Slide 31: “on an equal basis with others”

Option A: Unqualified ‘others.’ Article 10 - Right to life: States Parties reaffirm that every human being has the inherent right to life and shall take all necessary measures to ensure its effective enjoyment by persons with disabilities on an equal basis with others. Ie- humanity.

Slide 32: “on an equal basis with others”

Option A: unqualified ‘others.’Article 24- Education: 1. States Parties recognize the right of persons with disabilities to education. With a view to realizing this right without discrimination and on the basis of equal opportunity, States Parties shall ensure an inclusive education system at all levels and lifelong learning .… 2. In realizing this right, States Parties shall ensure that: (b) Persons with disabilities can access an inclusive, quality and free primary education and secondary education on an equal basis with others in the communities in which they live. Ie- qualified ‘others.’

Slide 33: “on an equal basis with others”

Option B: relevantly qualified ‘others.’ Article 25 – Health: States Parties shall: (a) Provide persons with disabilities with the same range, quality and standard of free or affordable health care and programmes as provided to other persons, including in the area of sexual and reproductive health and population-based public health programmes. Ie – equal to others who are provided with health care.

Slide 34: “on an equal basis with others”

(Graph demonstrating if the articles within the convention offer qualified equality.)

Article 1 – Purpose

Article 9 – Accessibility

Article 10 – Right to Life

Article 12 – Equal Protection, Qualified

Article 13 – Justice

Article 14 – Liberty

Article 17 – Integrity

Article 19 – Independent Living

Article 21 – Expression

Article 22 – Privacy, Qualified 

Article 23 – Family

Article 24 – Education, Qualified 

Article 25 – Health, Qualified

Article 27 – Work, Qualified

Article 29 – Public Life, Qualified

Article 30 – Sports

Slide 35: How does it matter for the Convention? 

1.   How do we determine that Art. 27 (employment) is being implemented? High unemployment for PWD? NO. Compare the employment rates of equally qualified individuals, those with and those without a disability.
2. What is required of the state to implement Art. 27?

3. What costs is the state required to pay to implement Art. 27?

4. What social outcomes will the Convention bring about?

Slide 36: E.g. Health Services. Article 25 – Health: States Parties shall: (a) Provide persons with disabilities with the same range, quality and standard of free or affordable health care and programmes as provided to other persons, including in the area of sexual and reproductive health and population-based public health programmes.
Is the state obliged to create health services where none were available (for anyone) before?

Is the state obliged to make health services as available to PWD as they are to: …the richest person …the poorest person?

Slide 37: Philosophical Parameters… 2. Equality is a comparative concept “on an equal basis to others.”

Philosopher: Unqualified equality makes sense for human rights (life, integrity, security) but then they are very vague and difficult to enforce. Qualified (targeted) equality makes sense for social and economic rights (health, education, employment) but are limited by what is available to the comparison. It is not always clear when ‘qualifications’ are relevant.  

Social Scientist: People may not understand or appreciate the difference, so ignore it.

Lawyer: Argue from the basis that all equality is unqualified, and then cede ground in the face of arguments that qualifications are part of the right.

Slide 38: Other Philosophical Equality Issues…Equality of what…?
‘Brute luck’ disadvantage v. social construction of disadvantage: what does equality address? How do we know when equality has been achieved? What is discrimination and when is it a violation of equality? What are the countervailing social values to equality, and how are they weighed when they conflict?   …..

Slide 39: What does “equality” mean in the convention answered by a lawyer? A philosopher? A social scientist? All of us!
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