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Introduction.

Thank you very much.  I am greatly honoured to deliver this oration in memory of G.V. Pandit.  I am told he was equally passionate about literature as well as law.  That is no accident as some of the great themes of literature - honour, betrayal, loyalty, friendship – find strong echoes in law.  Law is where the raw edges of human experience intersect with ethics.   And the ‘rule of law’ - which this great law society so diligently instills in its novice lawyers - is nothing if not connected with justice and the ulimate ethical questions that make us all human.  

And the cause of humanity has been measurably advanced recently with the adoption of the United Nations Convention on the Rights of Persons with disabilities.  This convention both affirms trends already underway around the world in many countries in the broad field of disability and helps to accelerate progress.  Its effects will be felt across many groups including those with mental illness, intellectual disability, as well as physical and sensory disability.  

My paper is an ideas paper about this convention and its implications – it is not an expository excursion.  It is not meant for the black letter man – but will hopefully add colour to his pallete.

Let me at the outset pay tribute to the work of India in securing and negotiating this convention.  Indeed, the contribution of the Indian Human Rights Commission was truly outstanding.  Anuradha Mohit in particular deserves the highest praise for her wisdom and effectiveness.

Before commencing allow me to unpack some core values that you would have thought should have animated the broad disability field in the past.  This is the ‘myth system’ as opposed to the actual ‘operation system’ of law.

Take dignity.  Put simply this is the notion that all human life is of inestimable value and that persons are to be valued not because of the ‘use value’ they have in the economy.  Logically, this animates a protective shield around personhood – a shield that is used defensively to ward off undue encroachments and positiviely to enable one’s own life plans to emerge.  This forum internum protects both physical and pychic integrity.

Take autonomy.  Put simply this is the idea that persons are, and ought to be, self-directing and that the encroachments of third parties – even those who ‘know better’ – are to be resisted.  Through the notion of liberty this creates a bridge between the forum internum and the forum externum limited only by a like liberty in others.  It is premised on personhood and a presumed capacity for moral agency.

Take equality.  This acts as a side-constraint on how we are treated whether by the State or by third parties.   Differential treatment is not allowed where based on distinctions that are ‘arbitrary from a moral point of view’.  It is not of couse a tool that itself generates substantive rights - but it is an important control in how those rights are applied differentially among groups and individuals.  As Benjamin Franklin once said ‘the constitution does not guarantee happiness – merely the right to pursue it’.

And take solidarity.  We do not exercise our freedom in isolation.  It is because we are committed to  freedom that we must be committed to providing the material foundations that enable freedom to become a reality for all.  Otherwise our commitment to freedom is holow.  This requires social investment – and a certain assumption of a capacity for citizenship and reciprocity.  

 Well, we – as lawyers - do not study enough how legal fields emerge and what accounts for the boundaries that divide them.   This legal archeology is interesting because the movement of fields helps explain legal history.  Now, burrowing from Ronald Dworkin, fields have their dominant ideals – ideals that both justify and give coherence to legal doctrine within a field.  

You might have thought that the ideals above (dignity, autonomy, equality, solidarity) would obtain evenly in the disability field.  From the perspective of legal history at least you would be wrong.  

The fields of mental health law, intellectual disability law, and equal opportunities law as it pertains to physical and mental disability run in different streams and draw on different elements of the continuum of human values.

It seems that the dominant ideal was very much dependent on which group of the disabled you belonged to – or were labeled as belonging to.  For example, law in the past, focused on:

· Mental health field: maximising autonomy, liberty and due process in the field of mental health law;  call this the libertarian impulse;  

· Intellectual disability: maximising protection (such as it was) by enabling substitute decision-making with appropriate safeguards in the context of intellectual disability (i.e., the loss of personhood was assumed) ; call this the paternalistic impulse;

· Physical and sensory disability - achieving equality of opportunity in the context of physical and sensory disability (but not necessarily connecting with a more substantive conception of justice); call this the equal opportunities impulse.

It was as if certain aspects of disability were adddressed by thin slices of basic values to the detriment of the full contimuum of human values.  Implicit boundaries emerged between these different fields even though they all dealt in their own way with the human difference of disability.  Intellectual disability lawyers seldon crossed the boundary even to talk to mental health lawyers and vice versa.  

Let me anticipate your instinctive reaction.  Is mental health status really a disability?  The formalist among you will point to the ‘definition’ of disabilty in Article 1 the CRPD and reach the conclusion that ‘yes’ mental health status can, under certain circumstances count as a disability.   You are right – even though there is resistence among mental health professionals and users since disability is seen as attacting even more stigma than mental illness (if that were possible).  

Since I am no formalist I give a different answer.  Your badge of David is not what concerns me.  Your diagnosis is not what concerns me.  What concerns me – what animates the entire UN CRPD is how others behave towards you.  Discrimination ‘on the basis of disability’ (Article 2) is elastic enough to encompass those whom third parties consider as disabled and even some third parties such as carers.  

Medieval scholastics used to ponder how many angels can fit on the head of a pin.   To me the definitional issue if of like vintage.  More imporantly, the process of drafting the CRPD brought together people from mental health, intellectual disability and other disabilities for the first time.  Thier quest was not inward looking but outward looking to a value stream that overarched all their concerns.  They were forced out of the boundaries that were the legacy of legal history.  Getting out of the ghetto was a good thing and gave real life  othe CRPD.
My tentative thesis – such as it is – is that the UN CRPD challenges the accepted fragmentation of the field.  It provides a unified field theory which is useful in itself.  

It restores the full panoply of values to each segment of the disability continuum.   If one were to fix on a grundnorm that stitched together the different cohorts it would be the presumption of a capacity for self-determination and an associated right to independent living.  How quickly it is that we forget that social services and supports are not really ends in themselves but ought to be configured to allow for independence and participation – and acceptance – in the community.

Dean Roscoe Pound once wrote movingly about the inevitable decay of law and about the need for regeneration when the original impulse withers.   I do not so much see decay in these three fields.  In fact, if left to their own devices they would probably happily continue along as hermetically sealed fields in law.   For one thing, lawyers (incuding myself) are comfortable with established boundaries.   However, in my view, the boundaries were always artifical and new cross-disability insights will emerge as these boundaries are dissolved by the CRPD.  

A:   The Three Fields of Disability.
But first, what were the three fields of disability?  When explaining why and how Hong Kong could retain its own system after reintegration into the PRC it was said that China had ‘one country and two systems’.  It has always seemed to me that we have one human phenomenon – disability – and have inherited three serarate fields in law.  This is true in pretty much every legal culture all around the world.   Most of us as professionals are socalised into one or other of these fields.  We accept the dominant paradigm – which is often defined as much by what it leaves out as by what it leaves in.  This is not our ‘fault’ – it is in inevitable aspect of acquiring a profession.  We, in turn, ‘profess’ the values that underpin our calling.  And so on.

I am unusual in that I have inhabited all three fields as a professional.  I almost have three different legal personalities!   Please don’t reach for a detention order just yet!  I am excited by how the CRPD allows these three different legal personalities to at last merge.  So the personal comingles with the professional in this story.  I am excited about this convergence and want to share this with you.

i.
Hail to the Civil Libertarians - The Mental Health Field.

What traditionally animated the mental health field and what did it miss?

First a bit of personal history.  After graduation I served as a legal intern in the Council of Europe and had the honour and privilege of servicing the Committee that drafted the famous legal principles concerning civil commitment in 1983.  That policy Recommendation reflected the increasing emphasis that the European Court of Human Rights was placing on the liberty and due process rights of persons with mental illness who were being involuntarily placed in mental institutions.  

The impetus to draft European standards was to help accellerate positive trends and to try and ensure a common European approach.  It did not escape the attention of the drafters that psychiatry was being abused for political purposes on the other side of the iron curtain.  Clear blue water had to be put between the ‘civilised’ aproach to mental illness and the Soviet approach.  That did not mean eliminating the possibility of loss of liberty – but it did mean a substantial norrowing of the criteria as well as engrafting due process protections that were more familiar in the criminal process.  

I carried with me two things from that experience.  One had to do with the elastic nature of the concept of autonomy.  On the one hand the concept of autonomy could be used negatively to deny the State power to deprieve a person of his liberty (or at least sustantially limit that power).  On the other hand, if we are serious about autonomy as I assume we are then we (collectively) have to be serious about enabling or enhancing human autonomy in crcumstances where it is fragile.  Because you have a fragile automnomy you have a right to be treated which may ential a loss of liberty.  So used positively it can generate or at least strongly support a right t treatment.  Interestingly, the narrowed criteria for loss of liberty in the 1983 Recommendastion included not merely the usual ones such as danger to self or to others but also the ‘need’ for treatment.    

Now, I was – and still am - passionately interested in economic, social and cultural rights and this seemed to me to be a good bridge from which to craft a substantive right to treatment.  One could make good arguments based on the due process for such a substantive right to treatment - e.g., if the need for treatment was the jusification for the deprivation of liberty then the quid pro quo for that loss was an actual right to treatment.  Logically, this makes sense and especially when one realises that the State has it within its wherewithall the ability to restore liberty (and limit its loss) by providing a right to treatment.  

But as Oliver Wendall Holmes once wrote ‘the life of the law is not logic, it is experience’.  Doctrine tends to take a different turn.  Instead of emphasising and adumbrating what this substantive right to treatment might look like, doctrine places as much emphasis on limits to certain kinds of treatments, prohibitions of other kinds of treatments and honouring autonomy by insisting on informed consent.  Don’t get me wrong.  This doctrine is fully justified – and then some – in the context of disability.  

But it always struck me as curious how one entailment of autonomy – a substantive right to treatment – had become a legal cinderalla.  Of course the real reason – apart from a genuine fear of a slippery slope with respect to the right to liberty if the right to treatment is allowed too much latitude – has to do with our legal tradition’s leaning against economic, social and cultural rights – against social justice.  

Feeling much vexed, I explored this in a lengthy article in the Harvard Human Rights Journal in the early 1990s – hoping the European Court of Human Rights would diverge from the US Supreme Court and begin to spell out what this substantive right to treatment might look like.  This hasn’t happened and it was probably unrealistic to expect it to happen.  True, the European Court has developed some excellent jurisprudence on the positive obligations of States Parties in the context of mental health.  But these positive obligations exist only in the afterglow of essentially negative rights.  

Now the internal logic of the libertarian paradigm in the context of mental health throws up an interesting conundrum  - which we have to break free from.  Some civil libertarians would hesitate to use an argument for a legal right to treatment (no matter how meritorious) lest the need for treatment might be used to justify an undue encroachment on liberty.  Contrariwise, some professionals in the field who have the responsibilit to deliver services, would hesitate to embrace liberty-enhancing arguments lest it interefere too much with their capacity to deliver a substantive right to treatment – with their professional prerogatives.   Now there is logic to both their perspectives.  But it is an imprisoning logic. It was a logic that foreclosed meaningful dialogue.  Perhaps one unwitting victim was the soft legal basis for the recovery model and community care. 

ii.  Legal Capacity and the Intellectual Disability Field - From Status to Contract and From Object to Subject.

What of the intellectual disability field – what values animated it and what it miss out on?  

Another bit of personal history.   I was fortunate enough to be part of the European Colloqium on family law in Cadiz in 1995 that first addressed the issue of legal capacity directly in Europe.  It was a trully life-changing event for me.   

I have written elsewhere of the disabled as the ‘legally disappeared’.  Indeed, Sir William Blackstone – the noted English legal historian whom everyone quotes but nobody reads – once said that upon marriage a woman suffers civil death.  What he meant is that her legal personhood became merged with that of her husband.  Of course the history of law reform since then has been the gradual restoration of personhood to women.  I’ve often thought the same applies in the broad field of disability and especially in the context of intellectual disability.  

Isn’t it interesting that we don’t normaly mix the mental health field with the intellectual disability field.  Isn’t it interesting that two different sets of legal norms have evolved to deal separately with both.  It was as if the default within culture was that mental illness may entail a tempory loss of personhood and it was the ostensible goal of the State to restore it as soon as possible and so limit any possible loss of liberty.  The opposite default seemed to hold true in the field of intellectual disability – human personhood had already been effaced and the only challenge was to acknowedge the reality, find an acceptable (low-cost) substitute decision making process that was attentive to some safeguards on the side such as prohibiting any conflict of interest.  The residential facilities or institutions used were a good deal less salubrious than those in the mental health field (which is saying something).  

So what values coloured the intellectal disability field.  Dignity? Hardly when you come to terms with the sub-human conditions in many institutions.  Autonomy?  Not likely.  Since personhood was stripped there was no basis on which to exercise autonomy rights.  Equality?  Well equality entails breaking down arbitrary barriers and building pathways to the mainstream.  No such pathways were built for the intellectually disabled.    Anyhow, this could and was rationalised by saying ‘separate but equal’ is perfectly fine in the field of intellectual disability since the differences are so profound.  Soldiarity?  Well I suppose if you count large institutions as ‘social support’ then maybe.    Now the way in which these social rights were delivered in institutions - which were often effectively beyond the purview of the law - was of course a perversion of these social rights.  The subject trully had become object and, to all intents and purposes, invisible.  Hand on heart: what values animated the field?   You would have to say charity, pity and a thinned out version of solidarity.

Well, the uncloaking of personhood for persons with intellectual disabilities began in Cadiz and led to the drafting of a famous Recommendation of 1999 of the Council of Europe on incapacity – parts of which were very influential in drafting the CRPD.  It was the first serious stab at uncloaking the human personhod of persons with intellectual disabilities.  Its core premises were (1) a presumption of legal capacity, (2) a sense of gradations of capacity, (3) a sense of the importance of a principle of proportionality in any Government response, (4) and the need to pay attention to safeguards especially when third parties are enabled to make decisions.  

Whats hapening here is that moral agency is at least being recognised which is a precondition for human autonomy.     Article 12 of the CRPD drives this to he next level with its presumptionof capacity and its insistence on supported and assisted decision making.

I suppose the bigger point though is that substantive rights – without the levelling effect of civil liberties and especially its fixation on the centrality of the person - can undo themselves and especially where personhood – is by definition - denied.  Here, consciences could be salved by pointing to the social rights of intellectually disabled persons.  But this was a false genuflection before social rights.  

iii.
Non-Discrimiation and Equal Opportunities – Pathways to the Lifeworld – for those who can make.

What of the equal opportunities approach – what values did it honour and what are left out?

Yet a third window on disability?  

Peel it back a bit to discover that we are really talking about relatively high functioning persons with disabilities – a category that keeps expanding as stereotypes are successfully dissolved.  

Now the concept of ‘equalty of opportunities’ is second nature to me and to you in the common law world.  My postgradute education was in the US and I will never forget the day President Bush snr. signed the Americans with Disabilities Act into law.  My first child who has a disability was born the year before and I remember saying to myself  ‘we can do legislation like that here in Europe too’.  Like Helen of Troy, this was the act that launched a thousand copycat laws around the world.  It helped inspire the UN Standard Rules on the Equalisation of Opportunities for Persons with Disabilites in 1993.  It emboldened European civil society groups to demand additions to the EU treaties to enabe legislation like it to be adopted at European level.  I have written in the past about how Article 13 to the Treaty of Amsterdam functioned like our 14th Amendment.  And the equality ideal – which is of course a deeply contested ideal – animates the UN CRPD.  

But lets pause a moment.  Consider the trajectory of the equality ideal in the context of disability.  What is sought now is not a substantive right to treatment alongside liberty rights and due process as in the mental heath field.  What is sought now is not a return of human personhood with the legal capacity to make one’s own decisions in the intellectual disability field.  Rather, what is sought are pathways to the lifeworld – the world of employment, education – through the dismantling of arbitrary barriers that treat persons with disabilites unequally.  That of course requires non-discrimination law to provide remedies for individuals aggrieved by discriminatory behavour and practices.  However, even when these remedies are punitive they tend not to bring about structural change.  So such a legislative approached has to be matched by positive measures that deal with systemic issues and create a more inclusive society. 

What I want to unpack are two features of the equality ideal as applied in the context of disability.  The first goes to the very concept of equal treatment.  The second goes to the reach – the stretch – of equality.  

First, a potential trap.  Most courts around the world invoke the Aristotelian ideal of equality which is ‘to treat equals equally and unequals unequally’.  That is to say, if you are similarly situated with another who is treated better then you have a good cause of action.  In the context of race that is a relatively straighforward assessment.  Most of the assumed differences have to do with layer upon layer of distortions and sterotypes fueled by prejudice.   

Oliver Wendell Holmes also said that if you want to get to the root of something then pour some cynical acid over it to see if anything remains.   Well, in the context of disability there sometimes are real differences left after stereotypes have been dissolved.  Recall, ‘separate but equal’ is deemed to have no place in the context of race because no reckonable differences between the races exist.  What therefore is the correct disposition of the law when differences do in fact exist (albeit they are prone to distortion and exaggeration).  One (positive) response is to continue down the path of forging pathways to the mainstream by requiring positive action in the form of ‘reasonable acommodation’ of the difference.  This is what the CRPD demands.  But say ‘reasonable accommodation’ is unavailing.  What then?  In other words, does the notion of ‘separate but equal’ - which is anathema in the context of race - have some residual validity on the context of disability?  What exactly does this difference require by way of a response from the equality ideal?  I simply pose the question – which we will explore during the week ahad.

The other aspect of the equality ideal of interest that interests me has to do with its tenuous connection with substantive justice.  That is to say, when rendered as non-discrimination, there are limits to what the equality ideal can do to generate real pathways into the mainstream.  And when rendered as equality of opportunities it does not tend to lend itself to legal expression since a genuine programme of change is much more programmatic in character and subject to available resources, etc.    So the equality of portunities idean assums a more substantive approach without –legally speaking – demanding it.

So the equality ideal traditionally enures mostly to the benefit of high functioning persons with disabilties.  It has the potential to undo itself since the Aristotelian concept - in the hands of the wrong court – can undo itself in the context of disability.  And, unless accommpanied by robust positive action measures which  do entail investment  - its capacity to deliver structural change is limted.

Three fields with three different normative trajectories!  What to do!
B:   The Unifed Field Theory of the Convention.
In sum, the mental health field drew traditionally on civil libertarian ideals of liberty and due process to the relative neglect of substantive rights.  The intellectial disability field assumed that the subject had become an object and that the main task of the law was to protect (and then not very efficiently) and not to enable.  And the equal opportunities field enured mostly to the benefit of high functioning persons with disabilities – those who could make it in life’s marketplace with a little bit of reasonable accomodation.  

So the field was a patchwork quilt drawing on different slices of a broader continuum of values.  Little effort went in to drawing out what a right to treatment might look like in the context of mental health.  Little effort went in to restoring subjectiveity to persons with intellectial disabilities.  And the equality of opportunities model meant little to those who did not stand to gain directly from it and it left the substantive agenda ambiguously disconnected.   

Indeed, another personal note, I recall that it was this studied disconnectedness that impelled the Danes to initialy resist the advent of the non-discrimination ideal at EU level in the mid-1990s.  In other words, they felt that it was the thin edge of an Anglo-American wedge to displace their sense of substantive justice for persons with disabilities with a dessicated notion of non-discrimination.  There was a certain logic to their position.

Well, I believe the CRPD is a game changer.  

How.  First, I believe it draws the fields closer together by displacing field-specific values (like liberty and due process in the context of mental health) with a broader set of values.  This is what Dworkin refers to as the re-Idealisation of a field.  It matters because the field becomes, in time, re-made in the new image.  Secondly, it gives equal pride of place to conceptions of social justice.  You just can’t honour the civil liberties of persons with disabilities wouthout also delievering economic, social and cultural rights and supports.  You know it – but the CRPD makes it a matter of law. 

i.  A Common set of Values.

Well, what difference does the UN CRPD make?  Does it provide a unified theory of disability capable of uniting these disparete strands? And if so, with what effect?  

One of the more interesting threshold questions facing the drafters was what kind of convention it should become.  One view – the initial Mexican view – was that the convention should be a social policy tract.  In other words, the issues should be refracted through the prism of social development.  Now there is nothing inherently wrong with this approach.  Who can argue against social development?   But if you see social policy (especially the legacy of it from the past) as being ‘part of the problem’ then something else was needed.  In other words, if social policy was perverted to ‘purchase the absence of the other’ through inappropriate institutionalisation then this approach has to be leavened by a more self-avowedly human rights approach.  

All very well, but which human rights approach?  There were some who argued for the approach taken in the convention on the rights of the child.  That is to say, there were some who argued for a full-blown substantive rights treaty.  Well, that wasn’t going to happen in part because it would take too long.  So the centre of gravity shifted to an equality-style convention.  Now this could have ended up being a one line treaty that prohibited discrimination on the ground of disability.  In fact a ‘non-paper’ to this was circulated early on to that effect by one European Government.  This would have been of little avail.

We ended up neither with a substantive rights convention nor with a non-discrimination convention.  We ended up a with a hybrid between an equality/non-discrimination convention mingled with the relevant substantive rights.  And, in the result, the equality ideal has been refashioned, deepened and broadened.

Now this is important.  The purpose of the convention is as stated in Article 1 to promote, protect and ensure the full and equal enjoyment of all human rights by persons with disabilities.  Importantly, Article 3 provides a set of values – to be relied upon as interpretive tools.  They include, dignity, autonomy, equality of opportunity, participation and inclusion in society.

Reflect on this for a moment.  All rights for all persons with disabilities are to be animated by all these values.  Not just one right and not just for one group.  Reflect further.  The purpose of the convention is not a static one to protect without empowering.  The purpose is to enable all persons with disabilites assume control over their own lives and to configure legislative and policy responses accordingly.  

So what?  Well this is important.  Mental health services are not ends in themselves – they should serve the higher end of enabling persons with mental illness to remain connected to the community with a right to belong and a right to be respected.   You might say the embrace of mental health under the convention re-orients the traditional fixation away from (not totally away from) liberty and towards citizenship.  

Put this differently.  The tradional liberty, due process and physical and psychic inegrity of the person are extremely well protected by the CRPD.  But it goes much further especially with respect to a right to health and a right to independent living.

Likewise, Article 12 restores personhood to persons with intellectual disabilities.  But it too goes beyond narrow juridical measures to emphasise the kinds of supports needed to make this a reality.

Any reform of mental capacity law should not just aim at restoring personhood but also enable this sense of connectedness back to the community.  And the equality agenda is not complete unless and untill it applies to all persons with disabilities and not just those with higher levels of functioning.  Applying equality in the context of institutions for the intellectually disabled this points strongly toward community care.  Applying equality in the context of mental health means inerrogating the meagre proportion of largesse spend on commnity care relative to other health prioirities.

So opening up the full set of values to all strands of the disablity family will have positive benefits in the future.  It may even erode boundaries.

ii.
Asserting/Proving the Interdependence/Indivisibility Thesis.
International law is fond of asserting the interdependence and indivisibility of civil and political rights with economic, social and cultural rights.  It is an assertion easily made but not so easily proven unless you are already idealogically predisposed.  

But the beauty of disbility is that it allows one to see the thesis working in practice.  It is self-evidently not enough to secure civil and political rights for persons with disabilities.  These freedoms must be backed up with sustained social programmes to remove barriers and to support independence.  Just as importantly, these social programmes should not be allowed to become ends in themselves – placing persons with disabilities in a cage rather than on a pedestal.  They serve an instrumental function in honouring autonomy and enabling an independent life to be lived. Indeed, in this way social rights connect with citizenship – meaning belonging and participation.

Now I said earlier that I believe in economic, social and cultural rights.  Well the beauty of the CRPD is that it appropriately co-mingles such obligations of conduct with the more traditonal obligations of immediate effect like non-discrimination.  Boil away the legalese and what this means is that the equality principle is taken to a new level.  In order to achive practical effects, nearly every susbstantive right in the convention contains explicit positive obligations on the part of the State.  True, these obligations are only to be progressively realised.  But the important brerakthrough was to take time to reflect on what practical measures are necessry to ensure equal treatment.  I am not going to say equal outcome because that is going too far.  Is that important in the mental health field – absolutely!  Looking back over the last 20 years your problem has been the lack of a clear legal basis for appropriate community care.   

Conclusions.

The different fields of disability emerged with their own histories and logic.  They will likely remain in as much as the cohorts differ and there is a need to tailor general law to them.  But their sharp division meant they tended to draw on a limited set of animating principles.  That is no longer possible.  

Benjamin Franklin also once said that he abhored drafting a document only to have it revised by a committee!  Well the CRPD possesses ramarkable integrity even though the cooks were many.  

What we end up with is a refreshed equality principle – anchored on dignity, aimed at achieving independence and choice and attaching itself to the social programmes needed to make this a reality.  

It is an equality ideal that is nuanced enough to positively accomodate real difference – bearing in mind the Aristotelian trap.  It sets itsef against a doctrine of ‘separate but equal’.   Social service delivery models in every country will need to be dramatically changed.  Nobody minds too much that a lot of the change will have to be progressively achieved.  But everybody was outraged that there wasn’t even a dynamic of positive change in the past.  The CRPD demands that dynamic of change and reform.

My sense is that it would be wrong to view the CRPD as one more lawyers’ tool to challenge bad laws and policies.  The whole point of the convention is to change the process that brings about these bad laws and policies in the first place.  Well, now we have a new language and a fuller set of human values.   

As Morton Horwirtz shows in his legal historiography, when dominant ideals change, so too do the fields and the boundaries between them.  Allow me to speculate that the field that will be most revolutionalised will be intellectual disability.  But the mental health field will change too.  
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