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· Aim of Module
The module seeks to provide post-graduate students studying international human rights law with an overview of the international legal system of refugee protection.

· Learning Outcomes

By the end of the course, the student should be familiar with the major universal, regional systems and selected national systems of human rights norms dealing with asylums seekers and refugees, and the case law of international courts, treaty bodies and constitutional courts. 

· Mode of study
A series of 6 seminars, delivered by the lecturer, but with presentations and contributions by students both desired and expected. 
Seminars take place between 5.30 and 8.30 to facilitate part-time students.

Students are expected to prepare for the seminars by reading the material recommended in the syllabus.  These consist of academic articles, judgements from national courts, international courts and treaty bodies. Students should be familiar with the applicable international instruments. Students are urged to go beyond the recommended readings by consulting secondary materials.    
· Evaluation 
Students are to prepare a 9,000 word essay on a subject relevant to the course material. The subject must be approved of by Mr. Fitzmaurice. Due date will be supplied in the first class.

Attention  should be paid to an appropriate and consistent method of legal citation.

· Essential texts
Hathaway, James, The Rights of Refugees Under International Law (Oxford: Oxford University Press, 2005)
G. Goodwin-Gill, The Refugee in International Law (Oxford: Oxford University Press, 2nd edn., 1996).
Course Outline
Introduction – We consider issues that lie at the foundation of the concept of refugee deriving from the general relationship between state and the individual, whether, citizen, national or alien. The seminar is designed to consider our starting position as regards this relationship and the related issue of the obligation of a state or society to admit the ‘stranger’. What is the rationale for borders and migration control? What do we understand by the expression ‘asylum’? Are its historical origins relevant in today’s world or is it time to revisit how we address refugee issues? This introduction covers some of the underlying themes and issues to be considered in this option. We also examine core concepts such as refugee, asylum-seeker, internally displaced, refoulement, etc. 

Reading:

Hathaway, ‘A Reconsideration of the Underlying Premise of Refugee Law’ (1990) 31

Harvard International Law Journal 129–147.

A. Edwards, ’Human Rights, Refugees, and the Right ’To Enjoy’ Asylum’ (2005) 17

International Journal of Refugee Law 293-330.

The 1951 Convention and 1967 Protocol - We shall examine the 1951 Convention and the 1967 Protocol in detail. We are concerned with various elements of the test 'well-founded fear of persecution'. What does 'persecution' mean? We consider the notion of persecution in the refugee definition; what is persecution as distinct from mistreatment or failure to act on the part of a state or others, how is the ‘validity’ of the fear determined? When is fear well-founded? Membership of a particular social group - One of the most discussed limbs of the refugee definition and yet with considerable divergence as to who it encompasses. This seminar focuses on two central and much litigated elements of the 1951 Convention definition. Must a group be fixed to qualify? Is the test a subjective or an objective one?

Reading: 

R. v. Immigration Appeal Tribunal ex parte Shah; Islam v Secretary of State for the Home Department (1999) 2 AC 629. 
INS v. Cardoza – Fonseca 480 US 421 (1987) 

Special Categories and Determinations - The development of women as a recognised category highlights the issue of whether the definition can stand the strain of modern day interpretation. Issues such as proof and credibility are of great importance in the context of the asylum determination process. Legal definitional issues arising from this will be considered. We shall examine the asylum-determination process and issues such as relevance, proof and credibility. How does proof in an asylum context relate (if at all) to burdens in civil or criminal law contexts? What peculiarities of the asylum-seekers situation are problematic in the context of the typical determination process of interview/hearing/appeal.

Reading: 

D. Anker, ‘Refugee Law, Gender, and the Human Rights Paradigm’, (2002) 15 Harvard

Human Rights Journal 133–154.

M. Gallagher, S.J. ‘Soldier Bad Boy: Child Soldiers, Culture and Bars to Asylum’ (2001)

13 International Journal of Refugee Law 310.

J. Hathaway, ‘Framing Refugee Protection in the New World Disorder’ (2001) 34 Cornell International Law Journal 257–320.

International Human Rights Law and the European Convention of Human Rights - We will consider relevant activities of the Council of Europe, refugee-related jurisprudence of the ECHR and emerging trends on asylum and refugees in the context of the European Union

including the extent to which both legal orders relate to the asylum system in Ireland. In

this seminar we are concerned with the substantive and procedural human rights guarantees afforded to asylum-seekers by the ECHR. What obligations does the ECHR impose on Member States that are particularly relevant to asylum-seekers and refugees? Do these obligations amount to a de facto right to asylum or is there still a case for a right of asylum be added to the ECHR? In this seminar (in conjunction with one on the European Union) we are concerned with the extent to which the Council of Europe's human rights framework, principally the ECHR) provides redress for asylum-seekers and refugees. Is the developing jurisprudence such as to make the 1951 Convention (in tandem with other human rights eg Art 3 CAT, Art 22 CRC etc) less important as a source of protection? What limitations are there in the protection the ECHR affords? 

Reading:

Chahal v. UK, European Court of Human Rights, Judgment of 15 November 1996.

(holding deportation order that would return a Sikh separatist to India on national

security grounds where he would face ‘real risk’ of being subject to treatment contrary

Article 3 is in breach of the ECHR)

D. J. Harris, M. O’Boyle, and C. Warbrick, Law of the European Convention on Human

Rights (London: Butterworths, 1995), 37–274, 462–489.

The European Union and Refugee and Asylum Issues - Refugee and asylum have long featured on the EU agenda. This seminar considers key issues relating to the trends, possibilities and requirements of an emerging EU policy on refugees and asylum. The scale of applications (peaking at 400,000 asylum applications within the EU in 2000) have put “harmonisation” and “burden sharing” on the EU agenda. We consider some of the specific measures and proposals adopted and whether they represent necessity, common sense or a dilution of individual Member States pre-existing obligations (under the 1951 Refugee Convention, ECHR and other instruments).

Reading:

H. Battjes, ‘A Balance between Fairness and Efficiency? The Directive on International

Protection and the Dublin Convention’ (2002) 4 European Journal of Migration and

Law 159–192.

ECRE, ‘Broken Promises-Forgotten Principles: An ECRE Evaluation of the Development of EU Minimum Standards for Refugee Protection’ (ECRE: London 2004), 10–12.

Conclusion – We will seek to review the international refugee regime, some

of the views of some of its critics and re-visit the basis for protection considered in

seminar 1. Is there really an alternative to what Hathaway describes as the "politically

malleable definitional framework"? Most recently this has taken on significance in the

context of what Human Rights Watch has described as “counter-terrorism measures as a

guise to roll back well-established refugee and human rights protection standards," Other

issues on the agenda of some states include 'burden-sharing', or quota systems, 'in situ'

regional remedies etc. Linked to questions regarding the basis for protection are questions

related to the humanitarian/rights role of the UNHCR and the reconfiguration of refugee

protection promoted by commentators such as Hathaway. We shall also examine current

issues in the Irish refugee context; selected issues to be considered against a human rights

framework. The content of the final session is usually determined in consultation with

students earlier in the seminar.

