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THE DEATH PENALTY AND THE JURISPRUDENCE OF THE ORGANS OF THE INTER-AMERICAN SYSTEM FOR THE PROTECTION OF HUMAN RIGHTS

Christina M. Cerna*
A.
THE DEATH PENALTY SET FORTH IN ARTICLE 4 OF THE AMERICAN CONVENTION ON HUMAN RIGHTS

Article 4 of the American Convention on Human Rights, signed in San José, Costa Rica on November 22, 1969, entered into force on July 18, 1978 following eleven ratifications, refers in 5 of its 6 paragraphs to the death penalty.  Article 4(1) provides a general protection for the right to life:

"Every person has the right to have his life respected.  This right shall be protected by law, and in general, from the moment of conception.  No one shall be arbitrarily deprived of his life."


The second paragraph of article 4 introduces the problem of the death penalty from an abolitionist stance: "[I]n countries that have not abolished the death penalty," it restricts its application "to the most serious crimes."  It provides that the death penalty shall only be imposed "pursuant to a final judgment rendered by a competent court and in accordance with a law establishing such punishment, enacted prior to the commission of the crime."  The final limitation in this paragraph furthers the abolitionist tendency, stating that it shall not be extended to new crimes.  


Paragraph three reinforces the abolitionist posture and provides that once the death penalty is abolished "it shall not be reestablished."  


Paragraph four provides that the death penalty shall not be imposed "for political offenses or related common crimes" underscoring the Latin American practice of granting political asylum for such offenses.


Paragraph five further limits the imposition of the death penalty and provides that "it shall not be imposed upon persons who at the time the crime was committed, were under 18 years of age or over 70 years of age; nor shall it be applied to pregnant women."  


And lastly, paragraph six provides that those on death row "shall have the right to apply for amnesty, pardon, or commutation of sentence, which may be granted in all cases.  Capital punishment shall not be imposed while such a petition is pending decision by the competent authority."


The right to life, set forth in article 4, forms part of the package of fundamental rights that member States must guarantee to all persons within their jurisdiction.  It is worth noting here that the American Convention on Human Rights is not designed to protect individuals against attacks on their fundamental rights committed by other individuals:  no convention can prevent murder, incest, rape, armed robbery, or any other act of violence, committed by one individual against another.


The American Convention is designed to define and to limit the acts or the measures which the authorities holding public power are authorized to take in the interest of all members of society to the detriment of fundamental human rights.  From this point of view, the Convention is, like all texts of international law, a commitment to engage in a minimum standard of good conduct, undertaken by the State, which, at least in theory, has a monopoly on the legal use of  violence. 
  The essential difference from other international commitments, signed by the majority of States in the domain of protecting human rights, is in the fact that in the Americas, the States have accepted, under certain conditions, to submit themselves to a mechanism of judicial control of acts or measures taken in violation of their obligations.


If, pursuant to the terms of article 27 of the Convention, a State may, in time of war, public danger, or other emergency that threatens its independence or security, take measures derogating from its obligations under the Convention, to the extent and for the period of time strictly required by the exigencies of the situation, no derogation is authorized for the right to life, not even, as in article 15 of the European Convention "in respect of deaths resulting from lawful acts of war."  


As one can see, the death penalty, expressly provided for in article 4 of the American Convention, is the only example of where death may be inflicted "intentionally".   The decision to impose the death penalty cannot be taken except for the most serious crimes and pursuant to a final judgment rendered by a competent court, and in accordance with a law establishing such punishment, enacted prior to the commission of the crime, and pursuant to requirements of article 8 (due process) of the Convention.  It is also clear that article 4 authorizes state-sanctioned killing, committed in cold bold, in the name of the superior interest of society.  To argue that the imposition of the death penalty is morally just, because it is necessary to punish, or to protect the collective good against those who have violated the social contract, does not change anything, and we are left with the futile discussion as to whether the death penalty is a useful means of deterrence.  To the present, as far as we know, no scientific study has ever produced credible evidence showing that anyone has been deterred from committing a crime because of the existence of the death penalty, with one exception. The death penalty is without a doubt a useful deterrent in preventing the commission of any further crimes on the part of the individual who has been killed.


So-called civilized countries many years ago did away with the practice of torture, such as the rack, the wheel, or drawing and quartering, which often preceded the imposition of the death penalty in cases of prisoners condemned to death.  Confessions obtained by torture eventually were eliminated de lege, if not always de facto, as a means of proving guilt and public executions were also done away with in favor of executions removed from public viewing.   Similarly, the evolution of penal law through time has lead to a reduction in the list of crimes which are rendered susceptible to the imposition of the death penalty, reserved in those countries which continue to carry out executions, to the most heinous crimes of violence. This evolution of mores must necessarily lead to the eventual suppression of the death penalty itself. 

B.
THE PROTOCOL TO THE AMERICAN CONVENTION ON HUMAN RIGHTS TO ABOLISH THE DEATH PENALTY


In the Americas, the will to abolish the death penalty has been translated into the elaboration and adoption of the Protocol to the American Convention on Human Rights to Abolish the Death Penalty.  This is the second Protocol to the American Convention, following the [first] Protocol of San Salvador of 1988, which sets forth economic, social and cultural rights.  The Protocol to Abolish the Death Penalty was approved by the OAS General Assembly at its twentieth regular session held in Asunción, Paraguay on June 8, 1990.  The Protocol entered into force on August 28, 1991, and is in force for every State that has ratified or acceded to it.  Since States undertake no reciprocal obligations in becoming parties to this Protocol, its entry into force requires no minimum number of States parties.  Currently only eight of the 35 member States of the OAS
  are parties to the Protocol:  Brazil, Costa Rica, Ecuador, Nicaragua, Panama, Paraguay, Uruguay and Venezuela.
  


The Protocol on the abolition of the death penalty is drafted in absolute terms since article 1 provides that the States parties "shall not apply the death penalty in their territory to any person subject to their jurisdiction." 


This provision is followed by article 2, which creates an exception to the absolute prohibition stated in article 1. Article 2 provides that the blanket prohibition set forth in article 1 does not prohibit States from declaring that "they reserve the right to apply the death penalty in wartime in accordance with international law, for extremely serious crimes of a military nature." 


It should follow therefore, that a State, which has abolished the death penalty in its internal legislation, would be ready to ratify the Protocol to the American Convention. 


Unfortunately, unlike the European system, which requires ratification of, or accession to, the European Convention on Human Rights and the Protocol on the abolition of the death penalty as a condition of membership in the Council of Europe, the inter-American system has not yet included a human rights component as a condition of membership in the Organization. Perhaps that will come with time.

C.
THE RIGHT TO LIFE SET FORTH IN ARTICLE I OF THE AMERICAN DECLARATION OF THE RIGHTS AND DUTIES OF MAN

Article I of the American Declaration of the Rights and Duties of Man, adopted by the Ninth International Conference of American States in 1948 at the time of the creation of the Organization of American States, provides in article I a general protection for the right to life:

"Every human being has the right to life, liberty and the security of his person."


The American Declaration, adopted by the OAS member States approximately eight months prior to the adoption of the Universal Declaration of Human Rights by the United Nations, constituted the first definition of human rights in the inter-American system. The American Declaration is imbued with a "natural law" philosophy that is evident in its Preamble, which proclaims that "the essential rights of man are not derived from the fact that he is a national of a certain state, but are based upon attributes of his human personality."  Whereas the American Declaration was not designed to create legally binding obligations on the member States of the OAS, the Inter-American Court has held in an advisory opinion that the declaration is today a source of international obligations for the OAS member States.


Pursuant to the Statute of the Inter-American Commission on Human Rights, which was approved by the OAS General Assembly in 1979, human rights are understood to be the rights set forth in the American Convention on Human Rights, in relation to the States parties thereto and the rights set forth in the American Declaration of the Rights and Duties of Man, in relation to the other member States.


Currently there are 25 States parties to the American Convention 
 and ten States that have not ratified or acceded to the Convention and are subject to the application of the American Declaration of the Rights and Duties of Man. The ten States subject to the American Declaration are: Canada, the United States, Antigua and Barbuda, the Bahamas, Belize, Cuba, Guyana, St. Kitts and Nevis, St. Lucia, and St. Vincent and the Grenadines.  Of these ten States, all except for Canada retain the death penalty for ordinary crimes. Canada has abolished the death penalty for all crimes.  One might presume that the reluctance of these predominantly English-speaking Caribbean States to ratify the American Convention is due, in part, to their unwillingness to undertake binding legal obligations as regards the death penalty (infra).   Of the Spanish-speaking member States of the OAS, only Cuba and Guatemala retain the death penalty for ordinary crimes and Cuba has an irregular membership status since it is the only State not to have participated in the activities of the Organization since 1962, due to a decision of the OAS political bodies concerning the government of Fidel Castro.

D.
THE JURISPRUDENCE OF THE ORGANS OF THE INTER-AMERICAN SYSTEM

The jurisprudence of the organs of the inter-American system (i.e. the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights) have primarily been concerned with the interpretation of article I of the American Declaration of the Rights and Duties of Man, since the countries which still maintain the death penalty in their national law tend to be principally the United States and a number of States in the English-speaking Caribbean, principally Trinidad and Tobago, Jamaica and the Bahamas.  In addition, Guatemala and Peru presented death penalty issues under the American Convention since one attempted to extend the application of the death penalty to additional crimes and the other to reintroduce it after having abolished it, in clear violation of articles 4(2) and 4(4) of the Convention, respectively, and these issues were presented to the Court for advisory opinions.  

1.
Early Jamaican death penalty cases 

During the early 1980s the Commission adopted a number of resolutions in Jamaican death penalty cases.  Jamaica was one of the first Caribbean countries to ratify the American Convention.
 In this early period, the Commission apparently was reluctant to find a violation of human rights in an English-speaking Caribbean States, especially at a time when other countries in the Americas were still under military rule and presented graver problems. In all of these early Jamaican death penalty cases the petitioner claimed his innocence and that he was a victim of an unfair trial, conviction and death sentence.
  The Government of Jamaica generally did not respond to the Commission’s requests for information, and after reiterated requests would submit the transcripts of the judicial proceedings as its response to the complaint.  The Commission, following a review of the transcripts of the trial and appeals proceedings, routinely held that there was no evidence of the alleged violation of the American Convention on Human Rights. The Commission, however, recommended in every case that the Government of Jamaica suspend the execution of the individuals sentenced to death, commute their sentences and consider the abolition of the death penalty.

a.
Clifton Wright v. Jamaica case

This practice of finding no violation in Jamaican death penalty cases changed in 1988 with the adoption of the decision in the Clifton Wright case.
  This was the first  

death penalty case under the American Convention in which the Commission found a violation.  The Government of Jamaica, as had been its practice, submitted the transcript of the judicial proceedings in this case in lieu of a formal response.  The petitioners presented a document which raised a fundamental issue of fact.  That issue of fact was evidence presented by a pathologist, called by the prosecution, which proved that at the time of the alleged murder Wright was in police custody.  That evidence was allegedly overlooked by the defense at the trial and by the trial judge.  

The Jamaican Government responded to this information stating that the case should be declared inadmissible since the petitioner had not exhausted his domestic remedies.  Under Jamaican law, it maintained, the petitioner had recourse to an appeal to the Jamaican Supreme Court and Wright had not availed himself of this constitutional provision.  The petitioner pointed out that Wright was both indigent and incarcerated on death row, and that legal aid was not available for constitutional appeals.  The State promised to review the matter but failed to do so within the time period allotted.  As a consequence, the Commission decided that Wright had been denied his right to a simple and prompt recourse for protection against acts which violate one's fundamental rights, a right protected in article 25 of the American Convention.  The Commission recommended to the Government of Jamaica that it order an investigation of the matter and afford Wright a judicial remedy to have the inconsistency corrected.  Although this was a death penalty case, there was no consideration of article 4 (the right to life).

This case was also the first pronouncement of the Commission's fourth instance jurisprudence, the Commission stated that considering:

That it is not the function of the Inter-American Commission on Human Rights to act as a quasi-judicial fourth instance and to review the holdings of the domestic courts of the OAS member States.  It is the function of the Inter-American Commission on Human Rights to act on petitions presented to it pursuant to Articles 44-51 of the American Convention as regards those States that have become parties to the Convention (Article 19 of the Statute of the IACHR, approved by Res. No. 447 of the Ninth OAS General Assembly, 1979).  That Articles 48-51 of the American Convention on Human Rights set forth the procedure to be followed by the Commission when it receives a petition alleging violation of a right protected by the Convention.  The Commission's role is to investigate whether a government action violated a right of the petitioner's which is protected by the American Convention.  That in the instant case a prima facie case has been made by petitioner's counsel that based on the evidence presented by the prosecution and, in the trial record, that Mr. Clifton Wright could not have committed the crime for which he was sentenced.

2. Attempts to extend the application of the death penalty to new crimes

a. Guatemala - "The application of such punishment shall not be extended to crimes to which it does not presently apply." Article 4(2) American Convention

In 1983, Guatemala sought to extend the application of the death penalty to new crimes which had not been included in its Penal Law at the time of its ratification of the

American Convention.  As a result, on April 15, 1983, the Commission sought a request for an advisory opinion of the Inter-American Court of Human Rights
:

1.
May a government apply the death penalty for crimes for which the domestic legislation did not provide such punishment at the time the American Convention on Human Rights entered into force for said State?

2.
May a government, on the basis of a reservation to Article 4(4) of the Convention, made at the time of ratification, adopt, subsequent to the entry into force of the Convention, a law imposing the death penalty for crimes not subject to this sanction at the moment of ratification?


The conclusion reached by the Court, of course, was no.  A reservation “restricted by its  own wording to article 4(4)” of the American Convention could not be extended to cover article 4(2) for the purpose of extending the application of the death penalty to crimes (by means of the Courts of Special Jurisdiction) to which that penalty did not previously apply.
 The Government of Guatemala, however, challenged the Court’s exercise of jurisdiction over the matter.  It asserted that this was a contentious case disguised as a request for an advisory opinion, and argued that the Court should "decline to render the requested opinion" because even if article 64 empowered the Commission to consult the Court on the interpretation of the Convention, in general, it had not declared that it recognized the jurisdiction of the Court.
  


Soon thereafter, on October 3, 1984, the Commission adopted Resolution No. 15/84 
 in the underlying contentious cases.  These three cases involved three sets of executions in Guatemala, by firing squads, following trials before Courts of Special Jurisdiction in which procedural irregularities were alleged.

The Commission held that the Guatemalan Government had violated article 4 of the American Convention and based the rationale of its decision on the advisory opinion of the Court. The thesis of the Government of Guatemala (under the administration of General Efrain Rios Montt), that it had the power to enact laws on the death penalty, subsequent to the entry into force of the American Convention, to which Guatemala was a party, and then to extend the application of the death penalty, on the grounds that it had made a reservation to article 4(4) of the Convention (which refers to political offenses or related common crimes), was rejected by the Commission. Clearly a State could not extend a reservation limited to one paragraph of an article of the treaty to another unrelated paragraph. The Court’s unanimous advisory opinion which was cited in the Commission's Resolution, declared:

That the Convention imposes an absolute prohibition on the extension of the death penalty and that, consequently, the Government of a State Party cannot apply the death penalty to crimes for which such a penalty was not previously provided for under its domestic law, and

That a reservation restricted by its own wording to article 4(4) of the Convention does not allow the Government of a State Party to extend by subsequent legislation the application of the death penalty to crimes for which this penalty was not previously provided.

The Commission also declared that the establishment of Courts of Special Jurisdiction in Guatemala and all manner of secret tribunals lacking independence, autonomy and discretion violate the due process guarantees established in the American Convention.  

(i)
Subsequent developments in Guatemala

Fourteen years later, on January 30, 1997, the Guatemalan Court of Appeals commuted three death sentences issued in a particular case to noncommutable sentences of 50 years on the grounds that Guatemala is a party to the American Convention and the death sentences were imposed in violation of article 4(2) of the Convention.

The Commission continues to be concerned about the imposition of the death penalty in Guatemala and available statistics reveal that there are currently  26 persons on death row.  At present, the Commission has four Guatemalan death penalty petitions pending on behalf of five individuals: Cases 11.782, Rodriguez, 11.686 Giron and Castillo, 11.834 Martinez, and P320 Ramirez.
  All have been executed except for Ramirez who is alive and on death row.  He was convicted for the rape of a minor.

b.1
Peru - "The death penalty shall not be reestablished in states that have abolished it."  Article 4(3) American Convention
In 1993, the Commission requested an advisory opinion of the Court because of the reintroduction of the death penalty in the (1993) Peruvian Constitution.  The death penalty had been abolished in the preceding 1979 Peruvian Constitution
.

The Commission couched the request in the following terms:

1.
Insofar as the international obligations of a State Party to the American Convention on Human Rights are concerned, what are the legal effects of a law promulgated by such State that manifestly violates the obligations it assumed upon ratifying the Convention?

2.
What are the duties and responsibilities of the agents or officials of a State Party to the Convention which promulgates a law whose enforcement by them would constitute a manifest violation of the Convention?

The Court held unanimously:

1.
That the promulgation of a law in manifest conflict with the obligations assumed by a State upon ratifying or acceding to the Convention is a violation of that treaty.  Furthermore, if such violation affects the protected rights and freedoms of specific individuals, it gives rise to international responsibility for the State in question.

2.
That the enforcement by agents or officials of a State of a law that manifestly violates the Convention gives rise to international responsibility for the State in question.  If the enforcement of the law as such constitutes an international crime, it will also subject the agents or officials who execute that law to international responsibility.

The death penalty law, article 140 of the 1993 Peruvian Constitution, was never invoked by the Fujimori government, although there had been speculation that the Government intended to use it as regards certain notorious terrorist cases.  The 1993 Constitution is under review by the current government of Peru, which recently indicted former President Fujimori, and it is expected that the death penalty law will be eliminated when that review is completed.

b.2
The United States



In a recent case, Juan Raul Garza v United States, decided on April 4, 2001, the Commission found the US in violation of articles XVIII (right to due process and XXVI (right to be presumed innocent) as a result of the introduction of evidence of past crimes (four unadjudicated murders that Garza was alleged to have committed in Mexico) during the sentencing phase of the defendant's capital case (he had been convicted in US District Court in Texas for violations of federal drug trafficking laws, operating a continuing criminal enterprise, money laundering and three counts of killing in the furtherance of a continuing criminal enterprise).  

The Garza case constituted the first execution under US federal law in 35 years. Petitioners argued that Garza's death sentence contravened article I of the American Declaration because international law requires states to progressively restrict the application of the death penalty.  The reintroduction of the death penalty after a 35 year absence of federal executions, petitioners argued, allows of no justification under international law.  Alternatively, petitioners argued, that to seek the death penalty in Garza's case was "arbitrary" because a US Department of Justice study, released on September 12, 2000, revealed that the federal death penalty had been sought on a disproportionately more frequent basis for non-white offenders than for white offenders.  The petitioners, echoing the petitioners in the Celestine case (infra), claimed that this statistical information constituted prima facie evidence that US attorneys were not taking the decision to seek the death penalty in a consistent matter at the time when the decision to seek the death penalty was made in Garza's case and, therefore, it was arbitrary.  The Commission rejected the petitioner's argument regarding the impermissible reintroduction of executions after 35 years stating that there is no "international legal norm binding upon the United States, under article I of the Declaration or under customary international law, that prohibited the extension of the death penalty to Mr. Garza's crimes, provided that they are properly considered to be of a 'most' serious nature."
 Having dealt with the statistical argument in Celestine, the Commission did not revisit that issue in this case.

The Commission found a violation of article I of the American Declaration in this case for having sentenced Garza to death in this manner, and for having scheduled his execution, thereby exhibiting its clear intention to implement the sentence.  The Commission further warned the US that if it were to proceed to execute Garza pursuant to this sentence, then this "would constitute a further deliberate and egregious violation of Article I of the American Declaration".
  Ignoring the Commission's warning, the United States did proceed to execute Garza.


3.
The practice of the United States of imposing the death penalty on juveniles who commit capital crimes - "Every human being has the right to life, liberty and the security of his persons." Art. 1 American Declaration; "Capital punishment shall not be imposed upon persons who, at the time the crime was committed, were under 18 years of age . . ." Art. 4(5) American Convention.


a.
The James Terry Roach and Jay Pinkerton v. United States case

On March 27, 1987, the Commission adopted its first decision finding a violation of human rights, as defined in the American Declaration, in a case involving the execution of juvenile offenders in the United States.
  State courts had sentenced Roach and Pinkerton to death for crimes they committed while under the age of 18.  Since the US Supreme Court denied the writs of certiorari presented in the Roach and Pinkerton cases, the petitioners had no further domestic remedies to exhaust.  In this case the Commission did find that the United States had violated articles I  (right to life)  and II  (the right to equality) of the American Declaration in executing Roach and Pinkerton.


The petition for Roach was filed on December 4, 1985.  The Commission requested the US to stay his execution pending the Commission’s examination of the case.  The requests for a stay to the US Secretary of State and to the Governor of the State of South Carolina were denied, the Supreme Court denied certiorari and Roach was executed on January 10, 1986.  The petition for Pinkerton was filed on May 8, 1986.  The same requests for a stay were filed to the US Secretary of State and to the Governor of Texas.  Similarly, the requests were denied, the Supreme Court denied certiorari and Pinkerton was executed on May 15, 1986.  


Article I of the American Declaration, as noted above, is silent on the issue of capital punishment. Article 4 of the American Convention specifically prohibits the imposition of the death penalty on persons who were under the age of 18 at the time the crime was committed, however, since the US has not ratified the American Convention, it cannot be bound by its provisions.  The Commission held that the provisions of the American Declaration were binding on the US by virtue of articles 3(j), 16, 51(e) and 150 of the OAS Charter as well as the precedent of Case 2141 (decided on March 1981, finding no violation).  The US rejected the Commission’s interpretation.


The petitioners alleged that the US is bound by a norm of customary international law, which prohibits the imposition of the death penalty on persons who committed capital crimes before the age of 18.  They alleged that this customary norm could be derived from widespread state practice, which had been codified in certain treaties.  They asserted: “the greater the number of parties to a treaty, the greater the inference that it rises to the level of customary international law.”  The US, in defense, argued that no such customary norm existed and that it could not be considered legally bound by a conventional norm without its consent (i.e. expressed through ratification of a treaty).  The Commission found that a norm of customary international law, even if it were held to exist, would not be legally binding on the United States because the US had protested the norm, citing the ICJ judgment in the Fisheries Case (UK v Norway) (Judgment of December 18, 1951) as authority to the effect that a customary rule does not bind states that protest the norm.


The Commission concluded that the US had protested the alleged norm in light of the fact that the Carter Administration had proposed a reservation to the American Convention when it transmitted the American Convention and three other treaties to the US Senate for ratification.  The proposed reservation, as regards the American Convention, stated: “US adherence to article 4 is subject to the Constitution and other laws of the United States.”  Further, the US maintained “There is no basis in international law for applying to the United States a standard taken from treaties to which it is not a party and that it has indicated it will not accept when it becomes a party.”


The Commission did not find the US in violation of a norm of customary international law, since it was of the opinion that if such a norm were found to exist the US would not be bound by it since it had protested the norm.  It did, however, find that the US had violated articles I and II of the American Declaration, based on the failure of the federal government to preempt the issue of the imposition of the death penalty and to set a national uniform standard for its application.  The Commission was of the view that the right to life is, without doubt, the most fundamental human right, and that individuals in the US were arbitrarily deprived of the right to life and the right to equality before the law, since the imposition of the death penalty in the US derived not from the nature (seriousness) of the crime committed but rather from the disparate laws of the states where the crime was committed. This decision established that although article I of the Declaration did not preclude the imposition of the death penalty altogether, it does prohibit its application in an arbitrary manner.


b.
Developments in US law after Roach/Pinkerton 



Stanford v. Kentucky (462 U.S. 361 (1989))


In 1989 the US Supreme Court was faced with the issue of the minimum age at which the commission of a capital crime can lead to an offender’s execution.  The majority opinion found that most of the states that still permit capital punishment authorize it for crimes committed at age 16 or above (of the 37 states whose laws permit capital punishment, 15 decline to impose it upon 16 year old offenders and 12 decline to impose it on 17 year old offenders). The Supreme Court did not include all 50 states in its review (which would have included the 13 states that have abolished the death penalty), but only examined the practices of the retentionist states.  The majority concluded that a national consensus does not exist to label the imposition of the death penalty on 16 year olds cruel and unusual punishment.


c.
Commission: Revisiting the issue of the execution of juveniles in the US



Gary Graham/Shaka Sankofa v. United States

On June 15, 2000, the Commission declared this case admissible, which involved, inter alia, the right to life and the right to equality before the law under articles I and II of the American Declaration because the defendant was 17 years of age at the time of the offense for which he was convicted and sentenced to death.  The petitioner further alleges that Sankofa was denied his right to a fair trial and due process of law under articles XVIII and XXVI, as well as effective assistance of counsel at trial, pursuant to articles XVIII and XXVI of the Declaration.   He also claims that he was subject to torture or cruel, infamous or unusual punishment under article XXVI because of the delay in his execution.  Gary Graham has since been executed.  A merits decision is pending in this case. 


4.
Racial bias in the imposition of the death penalty in the United States

"Every human being has the right to life, liberty and the security of his person" Art. I  American Declaration

"All persons are equal before the law and have the rights and duties established in this Declaration, without distinction as to race, sex, language, creed or any other factor." Art. II American Declaration


a.
The Celestine v. United States case - 1989

In 1989 the Commission adopted its decision in the Celestine v US case, in which the petitioners argued that the use of statistical evidence alone demonstrates racial discrimination in capital sentencing in the US and that the burden of proving racial discrimination should shift from the petitioner to the US when these statistics are presented.  The petitioners argued that the US rule of law requiring the defendant to prove racial discrimination in his trial is an unrealistic standard of review because no capital defendant has ever met the burden.  The facts in the Celestine case involved the brutal rape and killing of an 81 year old woman who had been strangled, disfigured and had had seven ribs on both sides of her body fractured.   In addition, after his arrest, Celestine voluntarily confessed to this rape as well as to two previous rapes.  The Commission found no violation of the American Declaration in this case and stated that: “Petitioner has failed to persuade the Commission that the US courts violated the American Declaration in their rejection of statistical studies as sole proof of intent to discriminate in the Willie Celestine case.  Petitioner does not present sufficient evidence that Celestine’s sentence resulted from racial discrimination.  The crime is sufficiently heinous and several blacks were members of the jury which unanimously voted to convict and sentence the defendant petitioner . . . .”

b.
The Andrews v. United States case – 1997

Eight years later the Commission decided another case in which the evidence of racial bias was a crucial element of the fact situation.  In the Andrews case, a napkin was found by one of the jurors, and given to the bailiff, who had taken the jurors to lunch in a restaurant, with the words written on it: “hang the nigger’s” (sic) with a gallows and a stick figure hanging from it.  Mr. Andrews’ attorney requested a mistrial and a right to question jurors concerning the note, which was denied by the trial judge.  Andrews was a black male and was tried by an all white jury, some of whom were members of the Mormon Church and adhered to its teachings that black people were inferior beings.  The Commission concluded that in assessing the totality of the facts in an objective and reasonable manner the evidence indicated that Andrews did not receive an impartial hearing because there was a reasonable appearance of “racial bias” on the part of some members of the jury.  The failure of the trial court to voir dire the jury tainted his trial and resulted in Andrews' conviction, death sentence and execution.


The facts of the case did not implicate the defendant in acts reaching the same level of atrociousness as in Celestine, and even raised a question regarding Andrews’ culpability.  The Commission stated that the evidence against Andrews at trial revealed that he and his co-defendant, another man, assumed to be white, had gone to rob a radio store and came upon people still in the store.  They tied the victims up in the basement and the co-defendant forced the victims to drink drain cleaner.  Andrews is reported by one survivor to have said at this point, “I’m afraid, I can’t do it” and ran from the store.  The co-defendant reportedly shot the victims unbeknownst to Andrews. The US Government replied that Andrews was prosecuted, convicted and executed not because of his race/ethnicity but because he helped to torture and murder five innocent people and that he killed three of them.  In addition, the US stated that a third co-defendant was also charged with murder and that he was African American and his counsel was also African American.  It argued that had the jury truly been racist it would have found the third co-defendant guilty of murder and sentenced him to death.


The petitioners also introduced the issue of cruel, infamous or unusual punishment, in the wake of the 1989 Soering case decided by the European Court.  Soering is no doubt the European system’s most famous death penalty case and involved the extradition of a young German who was arrested in the United Kingdom for passing a bad check.  Several months later the US authorities demanded his extradition, having charged him with a double murder, for allegedly having knifed his American girl friend’s parents to death in Virgina because of their opposition to his relationship with their daughter.   Although Europe had at the time effectively abolished the death penalty, it still existed in article 3 of the European Convention, so the European Court could not interpret article 3 as outlawing the death penalty.  The petitioner alleged that if he were extradited he would suffer the “death row phenomenon” which is defined as a result of the decision in this case as the suffering derived from the long anticipation of the actual imposition of the death penalty.  In the American judicial system a prisoner sentenced to death would generally have to await the imposition of the death penalty for a period of 6-8 years.  During this period the prisoner may have his/her execution scheduled which  dates are later cancelled.  In Soering, the European Court held that having to endure the long anticipation of the imposition of this penalty was in itself a violation of the European Convention.


In the Andrews case the petitioners analogized that Andrews had spent 18 years on death row and was not allowed to leave his cell for more than a few hours a week, that he had received notice of at least eight execution dates and was finally executed by the State of Utah in July of 1992, on the basis of a jury decision tainted because of evidence of racial bias.  The Commission accepted the petitioners’ argument and held that Andrews had suffered cruel, infamous or unusual punishment.


The petitioners, distinguishing Celestine, argued that the Andrews case represented more than statistical evidence to establish a prima facie case of racial discrimination.  The Andrews case, they argued, contained a specific racial incident, which the United States legal system chose to ignore during the trial.  It is this specific incident, and the manner in which the US legal system dealt with the issue of potential bias infecting the trial and sentencing of Andrews that established a prima facie case of racial discrimination in the application of the death penalty.   Since the petitioners had made a prima facie case of racial discrimination, the burden of proof shifted to the respondent State to show that there had been no bias on the part of the jury.   The US, in its responses, continued to argue that the issue was reviewed at different stages of appeal and rejected, but it was unable to produce a convincing argument that the jurors had not seen the note and had not been influenced by it, since the jurors were never questioned about it when the incident occurred.  

The Commission held that the US violated Andrews’ right to life (art. I), right to equality before the law (art. II), right to an impartial hearing (XXVI) and right not to receive cruel, infamous or unusual punishment (art. XXVI) of the American Declaration.  In addition, it recommended that the next of kin be compensated for the violation of the rights of the victim.

5. The right to information on consular assistance in death penalty cases

a.
Advisory Opinion OC-16/99 of October 1, 1999 "The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law"


On December 9, 1997, Mexico sought an advisory opinion from the Inter- American Court on the issue of minimum judicial guarantees required of due process when a court sentences foreign nationals to death whom the host, sentencing State has not informed of their right to communicate with and seek assistance from the consular authorities of the State of which they are nationals.
  The issue arose because the US had allegedly not informed the Mexican consular authorities of Mexican nationals who had been sentenced to death in ten states in the United States. Mexico requested an interpretation of the Vienna Convention on Consular Relations and the UN International Covenant on Civil and Political Rights, since the US had not ratified the American Convention.


The Court, in its 1999 advisory opinion on the issue, indicated that Mexico's request could be interpreted in two ways: whether it is asking the Court to interpret the consequences of the host State's failure to inform the detained foreign national of his rights under article 36(1)(b) of the Vienna Convention on Consular Relations, or whether the question concerns cases in which the detainee has expressed a desire to have the consular officer advised of his arrest and the host State has failed to comply.
   The Court decided that the request involved the first of the two hypotheticals, i.e. the obligation to inform.


The Court, not surprisingly, found that article 36 of the Vienna Convention on Consular Relations
 confers rights upon detained foreign nationals, among them the right to information on consular assistance, and that said rights carry with them correlative obligations for the host State.  The bearer of the rights is the individual.  The Court concluded that the article 36 endows "a detained foreign national with individual rights that are the counterpart to the host State's correlative duties."


The Court recognized the modern tendency towards restricting application of the death penalty and ultimately abolishing it, and stated that retentionist states must exercise "the most rigorous control for observance of judicial guarantees in these cases."
  The obligation to observe the right to information become "all the more imperative" given the exceptionally grave and irreparable nature of the death penalty.  The Court concluded that "nonobservance of a detained foreign national's right to information, recognized in article 36(1)(b) of the Vienna Convention on Consular Relations, is prejudicial to the guarantees of the due process of law; in such circumstances, imposition of the death penalty is a violation of the right not to be 'arbitrarily' deprived of one's life, in the terms of the relevant provisions of the human rights treaties (…) with the juridical consequences inherent in a violation of this nature, i.e., those pertaining to the international responsibility of the State and the duty to make reparations".


The failure to inform a foreign detainee of his/her right to consular assistance, according to the Court, insofar as the Court has characterized it as a violation of the right not to be "arbitrarily" deprived of one's right to life, is a prima facie violation of that right. Article 4(1) of the American Convention prohibits "arbitrarily" depriving someone of the right to life.

b.
Further Developments in this area

(i).
Ramon Martinez Villareal v. United States

On December 4, 2000, the Commission declared this case admissible, which involves, inter alia, arbitrary deprivation of the right to life and failure to provide adequate legal representation.  The petitioner suffers from mental illness and was allegedly incompetent to stand trial or to be sentenced to death.  It is further alleged that the State failed to comply with its obligations under article 36 of the Vienna Convention on Consular Relations.  A merits decision is pending.

(ii).
International Court of Justice: LaGrand Case (Germany v United States of America) Judgment 27 June 2001


In a case similar to Advisory Opinion No. 16, the International Court of Justice recently issued a judgment against the United States for failing to respect its obligations under article 36 of the Vienna Convention on Consular Relations.  The case involved the execution of two German brothers, Karl and Walter LaGrand in the United States.  The German Government sought an interpretation of the obligations of the United States, under this Vienna Convention, for failure to notify the German Government of their arrest and the subsequent proceedings.  The ICJ held that "by not informing Karl and Walter LaGrand without delay following their arrest of their rights under article 36, paragraph 1(b), of the Convention, and by thereby depriving the Federal Republic of Germany of the possibility, in a timely fashion, to render the assistance provided for by the Convention to the individuals concerned, the United States of America breached its obligations to the Federal Republic of Germany and to the LaGrand brothers under article 36, paragraph 1. In distinction to Advisory Opinion 16 discussed above, the ICJ held that article 36(1) endowed both the State and the individuals with rights, whereas the Advisory Opinion only discusses the rights of the individuals on death row.

In spite of the similarity of the ICJ decision to the earlier Inter-American Court judgment, and the fact that Tomas Buergenthal, a former judge of the Inter-American Court, is now a Judge on the International Court of Justice, no reference was made to the Inter-American Court's advisory opinion.

Also, in this case, the International Court of Justice for the first time stated that its provisional measures are legally binding, and found the US in breach for having executed Walter LaGrand while the final decision in this case was still pending.


6.
The mandatory imposition of the death penalty in the Caribbean

a. Precautionary Measures

It has been the practice of the Commission, from its earliest death penalty petitions to the present, to request the respondent State to stay the execution of the death row prisoner, until such time as the Commission has had an opportunity to consider and decide the case.  A request for such a stay, issued by the Commission, is termed "precautionary measures," which is codified in article 25 (previously article 29(2)) of the Commission's Rules of Procedure.
  It should be noted in this context that "precautionary  measures" are a procedural device created by the Commission to deal with "serious and urgent" cases in which the Commission requests the respondent State to take the measures necessary to protect the life or physical integrity of the individual in danger in order to preserve the case.  It is a mechanism that is not provided for in the Convention.  The Commission, unlike the ICJ, has never expressed itself as regards the normative value of its "precautionary measures."  In response to a State's submissions on the non-binding nature of these measures, however, the Commission has defined the need for States to implement precautionary measures in order to preserve the integrity of the protection system:

". . .the Commission has previously expressed (…) its profound concern regarding the fact that its ability to effectively investigate and determine capital cases has frequently been undermined when states have scheduled and proceeded with the execution of condemned persons, despite the fact that those individuals have proceedings pending before the Commission.  It is for this reason that in capital cases the Commission requests precautionary measures from states to stay a condemned prisoner's execution until the Commission has had an opportunity to investigate his or her claims.  Moreover, in the Commission's view, OAS member states, by creating the Commission and mandating it through the OAS Charter and the Commission's Statute to promote the observance and protection of human rights of the American peoples, have implicitly undertaken to implement measures of this nature where they are essential to preserving the Commission's mandate.  Particularly in capital cases, the failure of a member state to preserve a condemned prisoner's life pending review by the Commission of his or her complaint emasculates the efficacy of the Commission's process, deprives condemned persons of their right to petition in the inter-American human rights system and results in serious and irreparable harm to those individuals, and accordingly is inconsistent with the state's human rights obligations."

In 1996-1997, the Commission issued a record number of precautionary measures requesting member States of the OAS to stay pending executions.   The only death penalty case decided by the Commission that year was the Andrews v. the United States case (supra). The Commission requested the following States to stay the executions of 19 death row inmates, pursuant to article 29(2) of the Commission’s Regulations:  Alan Bannister (United States)- request filed on October 15, 1997 was ignored, Bannister was executed on Oct. 23, 1997; Manuel Martinez Coronado (Guatemala), request filed on November 18, 1997, State responded that the execution was ordered for Feb. 10, 1998; Neville Lewis, Leroy Lamey and Peter Blaine (Jamaica), requests filed on November 19 and 20, 1997, the Government did not respond to the requests;  but the largest number of stays was requested of Trinidad and Tobago: George Constantine, request filed on August 6, 1997; Angel Thomas, Wenceslaus James, Anthony Briggs and  Haniff Hilaire, all filed on October 16, 1996;  Albert Edwards, filed on November 11, 1997;  David Ross, filed on November 12, 1997;  Indravani (Pamela) Ramjattan, filed on November 21, 1997; Denny Baptiste, filed on November 24, 1997; Clarence Charles, filed on December 12, 1997; Keiron Thomas, Anderson Noel, Anthony Garcia and Christopher Bethel filed on December 19, 1997.  

In 1997-1998, the number of precautionary measures issued to stay executions increased even more.  The Commission requested the following States to stay the executions of 26 new death row inmates, pursuant to article 29(2) of the Commission’s Regulations, and renewed requests for stays for four others:  Trevor Fisher (Bahamas), request filed on April 1, 1998; Michael Edwards and Omar Hall (Bahamas),  filed on December 10, 1998; Brian Shroeter and Jeronimo Bowleg (Bahamas) filed on January 19, 1999;  Sean Sellers (United States) filed on January 29, 1999, executed on February 4, 1999;  Steve Shaw (Jamaica) filed on June 25, 1998; Desmond Taylor and Desmond McKenzie (Jamaica), filed on June 30, 1998; Beresford Whyte, Silbert Daley, Deon McTaggart, and Andrew Perkins (Jamaica),  filed on July 1, 1998; Everton Morrison (Jamaica), filed on July 2, 1998; Milton Montique,  Dalton Daley and Leroy Lamey (Jamaica), filed on July 15, 1998; Kevin Mycoo (Jamaica) filed on December 2, 1998; who was scheduled for execution on December 8, 1998.  In the case of  Neville Lewis, the Commission renewed its request of November 20, 1997 on August 17, 1998 since he was scheduled for execution on November 27, 1998; Similarly requests were renewed for Milton Monique and Dalton Daley on November 20, 1998, since they were scheduled for execution on November 26 and 27, 1998 respectively; for Peter Blaine also on November 20, 1998 since he was scheduled for execution on November 26, 1998 and for Leroy Lamey on December 2, 1998 since he was scheduled for execution on December 8, 1988.  With regard to Trinidad and Tobago, the Commission requested precautionary measures on behalf of Wilson Prince on June 8, 1998; Mario Pedro, filed on August 4, 1998; Mervyn Edmund, filed on August 6, 1998; Samuel Winchester, filed on August 19, 1998; Martin Reid, filed on September 23, 1998; Rodney Davis, filed on December 18, 1998 and Gangadeen Tahaloo, filed on December 21, 1998.


By 1998, as the Commission was being flooded with death penalty petitions from the English-speaking Caribbean, States began to criticize it for the length of time it was taking in deciding these cases.  The Privy Council’s 1994 judgment in the Pratt v Morgan case required States subject to its jurisdiction to commute death sentences to life imprisonment if the prisoner had spent more than five years on death row awaiting his execution.  The Commission, for its part, was accused by member States of demanding stays of execution in order to consider the death penalty cases, but was not issuing any decisions.  The long delays in carrying out the executions caused in part by the additional delay inherent in the Commission's precautionary measures, resulted in large numbers of death row prisoners passing the five year limit for incarceration on death row, set forth in Pratt v Morgan.   The death sentences of these prisoners had to be commuted, frustrating the State’s death penalty policy.  Large numbers of death row prisoners in the Caribbean, in fact, had their sentences commuted.

As a consequence, in 1998, the Commission formally admitted 14 death penalty petitions: one from the Bahamas, four from Jamaica and nine from Trinidad and Tobago, however, no merits report was adopted on a death penalty case that year.   Nine petitions from Jamaica were declared inadmissible pursuant to articles 46(1)c and 47(d) of the American Convention on the grounds that they had been considered previously by the UN Human Rights Committee.  The provisions of the American Convention (articles 46(1)c) and 47(d)) and the International Covenant on Civil and Political Rights (article 5(a) of the Optional Protocol) require the Commission and the UN Human Rights Committee to consider inadmissible any petition that has been previously studied by another international organization. 

In 1999, the number of precautionary measures issued to stay executions remained high.  The Commission requested the following States to stay the executions of 26 new death row inmates, pursuant to article 29(2) of the Commission’s Regulations:  Peter Cash (Bahamas), request filed on November 18, 1999, the State did not respond; David Mitchell and John Junior Higgs, filed on December 17, 1999, the State informed the Commission that the “Government has already waited a reasonable time for the receipt of recommendations from the IACHR in respect of Messrs. Higgs and Mitchell and will not further postpone the process of its domestic law.”  On January 5, 2000, the Commission reiterated its request to the State.  On January 5, 2000 the petitioners informed the Commission that on January 4th Mr. Higgs had committed suicide while shaving, and on February 23d that Mr. Mitchell was executed on January 6, 2000;  the Commission continued receiving information relating to the precautionary measures granted in 1997 in favor of Paul Lallion and Rudolf Baptiste (Grenada), precautionary measures were filed with the issuance of these reports;  Whitley Dixon (Jamaica), filed on March 9, 1999, sentence commuted on April 16, 1999; Joseph Thomas (Jamaica), filed on June 22, 1999, no response received; the Commission continued receiving information regarding precautionary measures in favor of Steve Shaw, Desmond Taylor, Desmond McKenzie, Beresford Whyte, Gilbert Daley, Deon McTaggart, Andrew Perkins, Everton Morrison, Milton Monique, Dalton Daley and Kevin Mykoo(Jamaica).  In relation to McTaggart, Perkins and Morrison (Jamaica), the processing terminated with the Commission’s decision on the inadmissibility of these petitions; the Commission continued receiving information on precautionary measures granted in 1997 with regard to Neville Lewis, Leroy Lamey and Peter Blaine (Jamaica); Wayne Matthews (Trinidad and Tobago), filed on January 6, 1999 no response received, the Commission requested provisional measures from the Inter-American Court which were ordered in May 1999; Alfred Frederick and Natasha De Leon (Trinidad and Tobago), filed on January 21, 1999; no response received, the Court ordered provisional measures in May 1999 in response to the Commission’s request; Vijay Mungroo and Philip Chotalal (Trinidad and Togago) filed on March 4, 1999, no response received, the Court ordered provisional measures in May 1999 in response to the Commission’s request; Naresh Boodram and Joey Ramiah, (Trinidad and Togago)  filed on April 12, 1999, no response received, the Court ordered provisional measures in May 1999 in response to the Commission’s request; the Commission was informed that Joey Ramiah was executed on June 4, 1999, despite the existence of provisional measures on his behalf; Nigel Mark (Trinidad and Togago), filed on April 28, 1999, no response received, the Court ordered provisional measures in May 1999 in response to the Commission’s request; Wilberforce Bernard and Steve Mungroo (Trinidad and Togago), filed  May 1, 1999, no response received, the Court ordered provisional measures in May 1999 in response to the Commission’s request; Kelvin Dial and Andrew Dottin (Trinidad and Togago), filed on May 11, 1999, no response received, the Court ordered provisional measures in May 1999 in response to the Commission’s request;  Peter Benjamin and Krishendath Seepersad (Trinidad and Togago), filed on May 8, 1999, no response received, the Court ordered provisional measures in May 1999 in response to the Commission’s request; Anthony Johnson and Allan Phillip (Trinidad and Togago), filed on May 20, 1999, no response received, the Court ordered provisional measures in May 1999 in response to the Commission’s request; Narine Sooklal (Trinidad and Togago), filed on May 21, 1999, no response received, the Court ordered provisional measures in May 1999 in response to the Commission’s request; Amir Wowlah (Trinidad and Togago), filed on May 25, 1999, no response received, the Court ordered provisional measures in May 1999 in response to the Commission’s request; and Mervyn Parris and Francis Mansingh (Trinidad and Togago), filed on June 3, 1999, no response received, the Court ordered provisional measures in May 1999 in response to the Commission’s request;  the Commission continued receiving information in regard to the precautionary measures granted in 1998 in favor of Wilson Prince, Mario Pedro, Mervyn Edmund, Samuel Winchester, Martin Reid, Rodney Davis and Gangadeen Tahaloo, and those granted in 1997 in favor of George Constantine, Indravani (Pamela) Ramjattan, Clarence Charles, Keiron Thomas.  Ms. Ramjattan’s sentence was commuted in February 1999. 

In 1999, the Commission formally admitted four death penalty petitions: three from the Bahamas (Cases 12.067 Michael Edwards; 12.068 Omar Hall and 12.086 Brian Schroeter et al.), one from Grenada (Case 11.765 Paul Lallion) and adopted four merits reports on six death penalty cases, five cases were combined into one report from Jamaica (Report Nº 41/00, Cases 12.023 Desmond McKenzie, 12.044 Andrew Downer and Alphonso Tracey, 12.107 Carl Baker, 12.126 Dwight Fletcher and 12.146 Anthony Rose) and one report on a case from Grenada (Report Nº38/00, Case 11.743 Rudolph Baptiste).  The merits decisions all turned on the issue of the mandatory imposition of the death penalty and the failure of the State to provide these victims with an effective right to apply for amnesty, pardon or commutation of sentence.

In 2000, the Commission granted 15 new requests for precautionary measures to stay executions.  The Commission continued to receive reports on the precautionary measures granted on behalf of Michael Edwards and Omar Hall (Bahamas); the Commission granted precautionary measures on behalf of Donnason Knights (Grenada), filed on October 20, 2000, no reply was received from the State; The Commission granted precautionary measures on behalf of Denton Aitken (Jamaica), request filed on May 2, 2000 and on behalf of Dave Sewell, (Jamaica) request filed on December 4, 2000, the Commission received no response from the State in either case; the Commission granted precautionary measures on behalf of Balkissoon Roodal (Trinidad and Tobago), filed on November 15, 2000, the State did not reply; and on behalf of Sheldon Roach (Trinidad and Tobago), filed on December 1, 2000, and the State did not reply; the Commission granted precautionary measures on behalf of Douglas Christopher Thomas (United States), filed on January 6, 2000, the State informed the Commission that he was executed by the State of Virginia on January 10, 2000 after the US Supreme Court refused to grant a stay; the Commission granted precautionary measures in the case of Juan Raul Garza (United States), filed on January 27, 2000, the State informed the Commission that Garza had received two temporary stays of execution, he was  executed on June 19, 2001;  the Commission granted precautionary measures on behalf of Shaka Sankofa (Gary Graham), filed on February 4, June 15 and June 22, 2000, the State did not respond and on June 22, 2000 Sakofa was executed; the Commission granted precautionary measures on behalf of Victor Saldaño, an Argentine citizen (United States), filed on March 13, 2000, the US Supreme Court revoked the death sentence and returned his case to the Texas Court of Criminal Appeals where it is still pending; the Commission granted precautionary measures on behalf of Michael Domingues (United States), filed on May 26, 2000, the State did not reply; the Commission granted precautionary measures in the case of Miguel Angel Flores, a Mexican citizen  (United States), filed on October 25, 2000, the State did not reply, Flores was executed on November 9, 2000; the Commission granted precautionary measures in the case of John Paul Penry  (United States), filed on November 8, 2000, the State informed the Commission that it had submitted its request to the pertinent governmental authorities, the US Supreme Court stayed Penry’s execution on November 16, 2000; the Commission granted precautionary measures in the case of  John Wilson Chambers, (United States), filed on November 10, 2000, the State informed the Commission that it would submit its request to the pertinent governmental authorities and learned that Chambers was  executed on November 15, 2000; the Commission granted precautionary measures in the case of Alexander Williams  (United States), filed on December 16, 2000, the State did not reply; the Commission granted precautionary measures in the case of Jose Jacobo Amaya Ruiz, a Salvadoran citizen (United States), filed on December 15, 2000, the State informed the Commission that it had transmitted the request to the Attorney General of Arizona for consideration and reiterated its position that the Commission’s recommendations are not binding on the State.

In 2000-2001, the Commission adopted one admissibility decision in a death penalty case involving the US, (Gary Graham/Shaka Sankofa, Report Nº 51/00, Case No. 11.193 June 15, 2000).  In addition, it adopted three merits decisions involving death penalty cases, one involving Grenada (Donnason Knights (Report Nº 47/01, Case No. 12.028 April 4, 2001), one report consolidating four cases involving Jamaica (Leroy Lamey et al. (Report Nº 49/01, Cases Nos. 11.826 Leroy Lamey, 11.843 Kevin Mycoo, 11.846 Milton Montique, 11.847 Dalton Daley, April 4, 2001), and one involving the United States (Juan Raul Garza Report No. 52/01, Case No. 12.243, April 4, 2001).  

b. 
Provisional measures


Unlike the precautionary measures issued by the Commission, the Inter-American Court utilizes a comparable mechanism known as "provisional measures," which are expressly provided for under article 63(2) of the American Convention.  This article provides that:

In cases of extreme gravity and urgency, and when necessary to avoid irreparable damage to persons, the Court shall adopt such provisional measures as it deems pertinent in matters it has under consideration.  With respect to a case not yet submitted to the Court, it may act at the request of the Commission.


Since Trinidad and Tobago was the only English-speaking Caribbean State party to the American Convention that had both retained the death penalty and recognized the compulsory jurisdiction of the Inter-American Court, on May 22, 1998, the Commission presented a request to the Court for the adoption of "provisional measures" on behalf of five persons (Wenceslaus James, Anthony Briggs, Anderson Noel, Anthony Garcia and Christopher Bethel) whose execution dates had been scheduled by the State, despite the existence of precautionary measures issued by the Commission. The Commission, with this action, began to use the mechanism of "provisional measures" as an "appeal" or higher instance, as compared to the "precautionary measures" that it issued and which were repeatedly ignored by the member States of the Organization.

The Court granted the provisional measures and requested the respondent State to stay the executions until the inter-American system was able to review and decide the cases (although the cases had not been submitted to the Court other than for provisional measures).  The Court granted provisional measures extending the time period even further since the  measures granted did not refer exclusively to consideration of the cases by the Commission but by the "inter-American system" which implicitly included consideration by the Court.  

The Commission subsequently requested the Court to expand the measures to include three other individuals (Darrin Roger Thomas, Haniff Hilaire and Denny Baptiste) whose executions were also scheduled, and the Court did so on June 29, July 13 and July 22, 1998.  The Court then summoned the State of Trinidad and Tobago and the Commission to a public hearing at its seat on August 28, 1998.  Trinidad and Tobago informed the Court that it had to decline the summons and could not accept any responsibility for the consequences which ensure “from the failure of the Commission to organize its proceedings so as to ensure that cases submitted to it by those under sentence of death are processed, heard and determined within the time periods required under the municipal law of Trinidad and Tobago.”


The plenary Court ratified the Orders of its President on June 29, July 13, and July 22, 1998 and requested that Trinidad and Tobago take all of the measures necessary to preserve the life and physical integrity of the eight death row inmates so as not to hinder the processing of their cases before the inter-American system.  On September 1, 1998, Trinidad and Tobago informed the Court that in the future it would not consult with the Court or the Commission any further in these matters.  The Court, pursuant to article 65 of the American Convention, informed the General Assembly of the OAS that Trinidad and Tobago has not complied with its provisional measures.


On May 4, 1999, the Commission requested the Court to amplify the provisional measures in James et al. to include 20 victims in 19 additional Trinidad and Tobago death penalty cases.  The cases to be included are: Wilberforce Bernard, Naresh Boodram and Joey Ramiah, Clarence Charles, Phillip Chotolal, George Constantine, Rodney Davis, Natasha De Leon, Mervyn Edmund, Alfred Frederick, Nigel Mark, Wayne Matthews, Steve Mungroo, Vijay Mungroo, Wilson Prince, Martin Reid, Noel Seepersad, Gangaleen Tahaloo, Keiron Thomas and Samuel Winchester.  In its request the Commission noted that the State had not responded to its requests for precautionary measures in these cases.   On May 11, 1999, the President of the Court issued an order to include the 20 named individuals in the provisional measures issued in the James et al. matter.

Trinidad and Tobago's reservation to the American Convention


Trinidad and Tobago replied to the Court on the issue of provisional measures and noted that it considered the President of the Court’s order of May 11, 1999 to be ultra vires since it claimed to recognize the compulsory jurisdiction of the Court only to such extent that the recognition was consistent with the relevant sections of its Constitution. The State argued that the measures requested by the Commission fell within the terms of the State’s reservation.


By order taken May 25, 1999, the full Court ratified the order adopted by the President on May 11, 1999, with respect to the 20 death row inmates mentioned above.  



On May 25, 1999, the Commission requested a further amplification of the provisional measures in James et al. to include an additional eight victims in seven cases before the Commission.  These victims include: Anthony Johnson, Kevin Dial and Andrew Dottin, Peter Benjamin, Krishendath Seepersad, Allan Phillip, Narine Sooklal and Amir Mowlah.  The order was modified on May 27, 1999, to include the eight victims.


On June 18, 1999, the Commission again requested amplification of the Court’s order to include two more victims: Mervyn Parris and Francis Mansingh bringing the total number of persons included in the James et al. request for provisional measures to 38. The President of the Court included them in his order on June 19, 1999, which was ratified by the full Court on September 25, 1999. 


In granting the provisional measures, the Court ordered Trinidad and Tobago to take all measures necessary to preserve the lives of the alleged victims so as not to hinder the processing of their cases before the inter-American system.  In making the orders, the Court considered, inter alia:
That the States Parties to the Convention should comply in good faith (pacta sunt servanda) with all of the provisions of the Convention, including those relative to the operation of the two supervisory organs of the Inter-American system; and, that in view of the Convention's fundamental objective of guaranteeing the effective protection of human rights (Articles 1(1), 2, 51 and 63(2)), States Parties must refrain from taking actions that may frustrate the restitutio in integrum of the rights of the alleged victims.


That, should the State execute the alleged victims, it would create an irremediable situation incompatible with the object and purpose of the Convention, would amount to a disavowal of the authority of the commission, and would adversely affect the very essence of the Inter-American system.




As noted above the Government of Trinidad and Tobago executed two persons protected by the Court’s provisional measures during 1999.  It executed Joey Ramiah on June 4, 1999 and Anthony Briggs on July 28, 1999.


Subsequent developments


In January 1999, the Judicial Committee of the Privy Council interpreted the due process protections under the Constitution of Trinidad and Tobago so as to guarantee the right of individuals in that State to have their cases determined by the Inter-American Commission and the Inter-American Court.
  As a consequence, the Privy Council held that the State was constitutionally prohibited from carrying out petitioners' sentences of death pending the completion of the international process.  For the Government to carry out the executions before the petitions had been heard would deny the complainants' constitutional rights to due process.  On September 12, 2000, the Judicial Committee of the Privy Council rendered a similar determination in respect of the Jamaican Constitution, but without reference as to how to accomodate the five year incarceration threshold imposed in its Pratt and Morgan decision.

c.
Trinidad and Tobago’s denunciation of the American Convention

On May 26, 1998, Trinidad and Tobago informed the OAS General Secretariat that it intended to denounce the American Convention pursuant to article 78 of that treaty, which provides that the denunciation will take effect one year after it is announced. The denunciation took effect on May 26, 1999. Trinidad and Tobago is the only State to have ever denounced the American Convention.  The Inter-American Court pointed out that the denunciation has no effect on the State’s obligation to comply with the provisional measures issued, in accordance with article 78(2) of the Convention, which states that:

… Such a denunciation shall not have the effect of releasing the State Party concerned from the obligations contained in this Convention with respect to any act that may constitute a violation of those obligations and that has been taken by that state prior to the effective date of denunciation.

d. Recent Commission decisions involving the death penalty in the Caribbean

(i)
Anthony Briggs v Trinidad and Tobago case

On April 15, 1999, the Commission adopted its decision in the Anthony Briggs case (Trinidad and Tobago).
   The petitioner claimed that the circumstances surrounding the conviction of Anthony Briggs were in violation of his right to bring the defendant to trial within a reasonable time, right to humane conditions of imprisonment, right to adequate counsel and the right to a fair trial  Anthony Briggs was sentenced to death for murder.  In this case, the Commission found a violation of article 7(5) of the Convention on the grounds that the respondent State failed to bring him to trial within a “reasonable time.”  

Briggs had been arrested and charged on March 17, 1993 and was held in custody for a period of 3 years and 3 months from his initial arrest until his trial.  The State did not attempt to demonstrate that the particular circumstances of the case justified prolonged pre-trial detention. As regards the conditions of detention, Briggs spent 23 hrs a day for 15 months confined to a 6' by 8' cell with ten other inmates and a plastic pail for sanitary purposes.  Briggs also submits that he never met with his counsel and only met with his trial attorney once.  The Commission determined that the petitioner did not establish sufficient evidence to prove a violation of articles 5, 8(1) and (2) and found no violations of articles 5 (cruel, inhuman or degrading treatment) or 8 (due process) of the Convention.  It  recommended that the petitioner be compensated and consideration be given for an early release or commutation of sentence.  

Trinidad and Tobago informed the Commission on February 3, 1999 that it would submit the Commission’s report to the Advisory Committee on the power of pardon.  The Committee was to consider the Commission’s recommendations concerning compensation and consideration of the early release or commutation of sentence.  The Committee met but did not accept the Commission's recommendations and Anthony Briggs was executed on July 28, 1999.

(ii)
Haniff Hilaire v Trinidad and Tobago case and 31 other mandatory death penalty cases before the Court


In its unpublished decision on the Hilaire case, the Commission elaborated, for the first time, what would become its new rationale with regard to Caribbean death penalty cases.
  The death penalty would be challenged in Hilaire and in subsequent cases, due to the lack of discretion on the part of the sentencing authorities in those countries where the death penalty was mandatory upon a finding of guilt for murder, without regard given to any possible mitigating factors.

On May 25, 1999 the Commission submitted the Hilaire case against the State of Trinidad and Tobago to the Inter-American Court.  After Hilaire, the Commission sent the George Constantine case and 23 others v. Trinidad and Tobago (Case No. 11.787) and Peter Benjamin and 6 others v. Trinidad and Tobago (Case No. 12.148) to the Court as well, all primarily on the issue of the mandatory imposition of the death penalty.  In all, 32 cases are pending currently before the Inter-American Court primarily on this one issue.

The lead case, Hilaire, involves the arrest, detention, prosecution and conviction of Hilaire for the crime of homicide.  He was sentenced to the death penalty which he challenges on the grounds that the national law prescribes the mandatory imposition of the death sentence for anyone convicted of murder.  The Commission requested the Court to find that Trinidad and Tobago violated articles 4 (right to life), 5 (right to humane treatment), 7 (right to personal liberty) and 25 (right to judicial protection in conjunction with articles 1(1) (duty to respect and ensure) and 2 (duty to give domestic legal effect) to the rights in the American Convention.

(a)
Preliminary  Exceptions in Hilaire v. Trinidad and Tobago - Judgment of September 1, 2001

Trinidad and Tobago raised three preliminary exceptions in the proceedings before the Inter-American Court.  The most important one dealt with the proper interpretation and effect to give to the "reservation" taken by Trinidad and Tobago when it ratified the American Convention and accepted the contentious jurisdiction of the Court, pursuant to article 62 thereof.

The language of Trinidad's "reservation" made at the time of accession to the American Convention, bears remarkable similarity to that of the United States' proposed reservation to the American Convention (supra, p.11):

As regards Article 62 of the Convention, the Government of the Republic of Trinidad and Tobago recognizes the compulsory jurisdiction of the Inter-American Court of Human Rights as stated in said article only to such extent that recognition is consistent with the relevant sections of the Constitution of the Republic of Trinidad and Tobago; and provided that any judgment of the Court does not infringe, create or abolish any existing rights or duties of any private citizen.(Emphasis added)

Trinidad and Tobago maintained that its "reservation" precluded any jurisdiction of the Court in this case, and in the alternative, that if the Court declared the article 62 "reservation" incompatible with the object and purpose of the American Convention, then the effect of such a determination would be to render the State's declaration accepting the Court's compulsory jurisdiction null and void ab initio.
  The Court, following its earlier jurisprudence in the Constitutional Court and Ivcher Cases v. Peru (Competence, Judgments of September 24, 1999, Series C. Nos. 54 and 55, respectively) reiterated that the Court, as any court or tribunal, has the inherent authority to determine the scope of its own competence (compétence de la competence/ Kompetenz-Kompetenz) and that once the jurisdiction of the Court has been accepted, it cannot be terminated or modified by a unilateral act of the State.
 In addition, the Court noted that "accepting said declaration in the manner proposed by the State would lead to a situation in which the Court would have the State's Constitution as its first point of reference, and the American Convention only as a subsidiary parameter, a situation which  would cause a fragmentation of the international legal order for the protection of human rights, and which would render illusory the object and purpose of the Convention."



 The Court dismissed Trinidad's preliminary objection precluding its jurisdiction based on the purported "reservation" stating that "it completely subordinates the application of the American Convention to the internal legislation of Trinidad and Tobago as decided by its courts. This implies that the instrument of acceptance is manifestly incompatible with the object and purpose of the Convention."
  

The Court did not address the alternative preliminary objection on this point, that if the Court were to find the "reservation" incompatible with the object and purpose of the Convention, then the State never recognized the jurisdiction of the Court.

The Court similarly dismissed the other preliminary objection presented by the State.  Trinidad alleged that the application was inadmissible for breach of article 46(1)(b) of the Convention.  The petitioners supplemented their original petition with a second one which was lodged outside the six-month time period provided for in the cited article of the Convention.  The State argued that this second petition should be considered a separate petition requiring a separate decision on admissibility.  It is this second petition which introduced the legal argument of the "mandatory death penalty" as the grounds for a violation of article 4(1).  The Court dismissed the preliminary objection stating that the petitioners had set out the facts on which they based their claims of violation in the original petition and were free to present additional legal arguments on the same essential facts at a later date.

(iii)
The progeny of the Hilaire case
In 1999, 2000 and 2001, the Commission adopted reports in the following Caribbean death penalty cases and employed the same rationale as in Hilaire, which had been decided on September 25, 1998.  These cases all hold that a violation was incurred by the mandatory imposition of the death penalty following a murder conviction due to the failure of the procedure to account for the individual circumstances of the case and for the failure to provide the victims with an effective right to apply for amnesty, pardon or commutation of sentence.

 In 1999, the Commission adopted four merits reports on six Caribbean death penalty cases, five cases were combined into one report from Jamaica  (McKenzie and four others v. Jamaica, Report Nº 41/00 combined Cases 12.023 Desmond McKenzie, 12.044 Andrew Downer,  Alphonso Tracey, 12.107 Carl Baker, 12.126 Dwight Fletcher and 12.146 Anthony Rose) and one report on a case from Grenada (Report Nº38/00, Case 11.743 Rudolph Baptiste); in 2000-2001, the Commission adopted five merits reports on nine Caribbean death penalty victims, three cases on behalf of four victims were combined into one report from the Bahamas, Edwards and three others v. The Bahamas, Report No. 48/01 consolidated cases 12.067 Michael Edwards, 12.068 Omar Hall and 12.086 Brian Schroeter and Jeronimo Bowleg (April 4, 2001); one report on a case from Grenada (Report Nº 47/01, Case 12.028 Donnason Knights (April 4, 2001); and three cases on behalf of four victims combined into one report on Jamaica, Report Nº 49/01, Leroy Lamey et al., which consolidated Cases 11.826 Leroy Lamey, 11.843 Kevin Mykoo, 11.846 Milton Mnontique, and 11.847 Dalton Daley (April 4, 2001).

 In spite of the fact that none of these individuals has actually been put to death (yet), the Commission found a violation of article 4(1) the right to life
 of the American Convention, as it did of article I of the American Declaration in the Garza case (supra), although the Commission stated that the United States would perpetrate a further violation of the right to life under article I of the American Declaration if it actually proceeded to execute him, which it did. 

The Commission's now formulaic rationale in mandatory death penalty cases (as regards States parties to the Convention) finds that the imposition of the death penalty through mandatory sentencing violates five different provisions of the American Convention, specifically, articles 4(1), 5(1), 5(2), 8(1) and 8(2) of the American Convention.  Specifically, the Commission has stated that sentencing a person to a mandatory penalty of death, absent consideration of his individual circumstances, violates the right to respect for his/her physical, mental and moral integrity contrary to article 5(1) and subjects him/her to cruel, inhuman or degrading punishment or treatment in violation of article 5(2).  

In addition, the Commission found a violation of article 4(6) in that the Prerogative of Mercy (which is purely discretionary in Jamaica) does not contain certain minimum procedural guarantees.  These guarantees, it maintains, should include the right of the condemned prisoner to be informed of when the competent authority will consider his/her case, to make representations in person or through counsel to the competent authority, to receive a decision within a reasonable period of time prior to execution.  In addition, the Commission concluded that the State violated the rights of the condemned prisoners to a hearing with due guarantees by a competent, independent and impartial tribunal in the substantiation of the criminal accusations against them.  The death row inmates were not provided with the opportunity to make representations or to provide evidence as to whether their crimes warranted the death penalty.  

In the Baptiste case (Grenada), since the Commission had not requested precautionary measures earlier, the Commission issued precautionary measures, pursuant to article 29(2), at the same time that it issued the merits decision on the case.  Having found several violations it requested the state to stay his execution until such time, presumably, as it would commute his sentence.


In addition the Commission found violations of article 7(5) and 8(1) by reason of the delays in trying the victims, and by failing to bring them promptly before a judge after they were detained.  Further, violations were found of article 5(1) and 5(2) due to conditions of detention, and 5(4) for detaining the victims with convicted persons prior to trial and conviction; article 5(6) by depriving the victim of opportunities for reform and social readaptation, articles 8(2)(d) and 8(2)(e) by denying the victims legal counsel during portions of their criminal proceedings and 8 and 25 by failing to make legal aid available to them so that they might pursue Constitutional Motions. 


The Commission, in all of these cases, recommends that the respondent State:

1. Grant the victims an effective remedy which includes commutation of sentence and compensation;

2. Adopt such legislative and other measures as may be necessary to ensure that the death penalty is imposed in compliance with the rights and freedoms guaranteed under the Convention, in particular articles 4, 5, and 8;

3. Adopt such legislative or other measures as may be necessary to ensure that the right under article 4(6) to apply for amnesty, pardon or commutation of sentence is given effect in Jamaica;

4.
Adopt such legislative or other measures as may be necessary to ensure that the right to a fair hearing under article 8(1),  and the right to judicial protection under article 25 are given effect in relation to recourse to Constitutional Motions.

e. The impact in the Caribbean of these recent decisions

On April 2, 2001, the Eastern Caribbean Court of Appeal, in the consolidated appeals of Newton Spence v. The Queen and Peter Hughes v. The Queen, a majority of the Court concluded that the mandatory imposition of the death penalty in St. Vincent and the Grenadines and St. Lucia was unconstitutional under article 5 of the Constitutions of these countries which provide that "no person shall be subject to torture or to inhuman or degrading punishment or other treatment."
    Chief Justice Byron, in his judgment, referred to and considered the Commission's jurisprudence on the mandatory death penalty issue as articulated in the McKenzie et al. v. Jamaica and Baptiste v. Grenada decisions and concluded that "the principles they espouse are consistent with the provisions of section 5 of the Constitution."
  Chief Justice Byron concluded that "the requirement of humanity in our Constitution does impose a duty for consideration of the individual circumstances of the offense and the offender before a sentence of death could be imposed in accordance with its provisions."

Hopefully this is but the first step towards the abolition of the death penalty in all the countries of the Americas.

* 	This article was written by Christina M. Cerna, Principal Specialist with the Inter-American Commission on Human Rights, and is intended to provide an overview of the norms and jurisprudence of the organs of the inter-American system as regards the right to life set forth in article 4 of the American Convention and article I of the American Declaration, and the abolition of the death penalty, set forth in Protocol  I to the American Convention.  The approach of this article has taken its inspiration from an article prepared by Caroline Ravaud and Stefan Trechsel of the European system, entitled “La Peine de Mort et la Jurisprudence des Organes de la Convention Européene des Droits de l’Homme” published by the Council of Europe in “The Death Penalty, Abolition in Europe” (May 1999).  The author also wishes to acknowledge the assistance provided by Brian Tittemore, Relinda Eddie and Maria Claudia Pulido, colleagues at the Commission, desk officers for the United States, the Caribbean region and Guatemala at the Commission.  The views expressed herein are those of the author and are not to be attributed to the Organization of American States or to any of its organs or other employees.





�   The “right to life” provisions of the American Convention are comparable to those of article 6 of the International Covenant on Civil and Political Rights, which is not surprising given that the two instruments were drafted within three years of each other.





�   The 35 member states of the OAS are: Antigua and Barbuda, Argentina, The Bahamas (Commonwealth of), Barbados, Belize, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica, Cuba, Dominica (Commonwealth of), Dominican Republic, Ecuador, El Salvador, Grenada, Guatemala, Guyana, Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay Peru, Saint Kitts and Nevis, Saint Lucia, Saint Vincent and the Grenadines, Suriname, Trinidad and Tobago, United States, Uruguay and Venezuela.





�   According to Amnesty International, the following OAS member States are considered abolitionist in so far as their laws do not provide for the death penalty for any crime:  Canada, Colombia, Costa Rica, Dominican Republic, Ecuador, Haiti, Honduras, Panama, Paraguay, Uruguay and Venezuela.  Again, according to Amnesty International, the following OAS member States are considered abolitionist for ordinary crimes only (i.e. their law provide for the death penalty only for exceptional crimes such as crimes under military law or committed in exceptional circumstances): Argentina, Bolivia, Brazil, Chile, El Salvador, Mexico and Peru.


�   See I/A Court H.R., Advisory Opinion OC-10/89, Interpretation of the American Declaration of the Rights and Duties of Man within the Framework of Article 64 of the American Convention on Human Rights, July 14, 1989, Ser. A No. 10 (1989).





�   The 25 States parties to the American Convention, as of September 21, 2001, are: Argentina, Barbados, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominica, Dominican Republic, Ecuador, El Salvador, Grenada, Guatemala, Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Suriname, Trinidad and Tobago, Uruguay and Venezuela.


�   Jamaica ratified the Convention on August 7, 1978; the Convention entered into force on July 18, 1978.





�   See Cases 9190 (Wesley Cuthbert) and  7505 (Lynden Champagnie) AR 1985-1986; Case 9054 (Earl Pratt) AR 1984-1985; Case 7604 (Roosevelt Edwards) AR 1983-1984, Case  3552 (Davlin Morris)  and a series of identical cases, 3553 , 3554, 7500, 7503, 7506, 7509 and 7514 AR 1982-1983.





�   Resolution 29/88, Case 9260 (Jamaica), September 14, 1988, CIDH, ANNUAL REPORT 1988.


�    Ibid. paras. 5-7 of the consideration part of the resolution.


�   See  I/A Court HR, Restrictions to the Death Penalty (Articles 4(2) and 4(4), American Convention on Human Rights) Advisory Opinion OC-3/83 of 8 September 1983, Series A No. 3.





�   Ibid. para. 76.





�   Guatemala accepted the Court's compulsory jurisdiction for contentious cases pursuant to article 62 of the American Convention on March 9, 1987. 





�  Cases No. 8094, 9083 and 9080 (Guatemala), published in the Commission 's ANNUAL REPORT for 1984-1985, at p. 81.


�   See IACHR, ANNUAL REPORT 1999.





�   Guatemala rejected the Commission's precautionary measures in the Girón and Castillo cases alleging that its domestic law did  not provide for such measures to suspend the execution of a death sentence.  See IACHR, ANNUAL REPORT, 1999.





�  See I/A Court H.R., International Responsibility for the Promulgation and Enforcement of Laws in Violation of the Convention (Arts. 1 and 2 of the American Convention on Human Rights).  Advisory Opinion OC-14/94 of December 9, 1994. Series A Nº 14.


�   Report Nº 52/01, Case 12.243, Juan Raul Garza (United States), April 4, 2001, para. 95, published in CIDH, ANNUAL REPORT 2000 at p. 1255, 1282.





�   Ibid. para. 111.  The Commission concluded that the due process violations "vitiated the propriety" of Garza's death sentence and recommended commutation as the appropriate remedy.





�   Report Nº 3/87, Case 9647 James Terry Roach and Jay Pinkerton (Unitd States), (1988)


�   See I/A Court H.R., The right to information on consular assistance in the framework of the Guarantees of the due process of law.  Advisory Opinion OC-16/99 of October 1, 1999.





�   Ibid. para. 126.


�   Article 36 (1)(b) provides: 1.  With a view to facilitating the exercise of consular functions relating to nationals of the sending State:  (b) if he so requests, the competent authorities of the host State shall, without delay, inform the consular post of the sending State if, within its consular district, a national of that State is arrested or committed to prison or to custody pending trial or is detained in any other manner.  Any communication addressed to the consular post by the person arrested, in prison, custody or detention shall also be forwarded by the said authorities without delay.  The said authorities shall inform the person concerned without delay of his rights under this sub-paragraph. (Emphasis added).





�   The right to information, op.cit. para.   83.





�   Ibid. para. 135.





�   Ibid. para. 137.


�  Article 25(1) provides: "In serious and urgent cases, and whenever necessary according to the information available, the Commission may, on its own initiative or at the request of a party, request that the State concerned adopt precautionary measures to prevent irreparable harm to persons."


�   Report Nº 52/01, supra note 13, para. 117.


�   Order of the Inter-American Court of Human Rights of 25 May 1999, Provisional Measures order by the Inter-American Court of Human Rights in the Matter of the Republic of Trinidad and Tobago, James et al.Case. I/A Court H.R., ANNUAL REPORT 1999, P. 317.





�  Thomas and Hilaire v. Baptiste, Privy Council Appeal No. 60 of 1998, Order of 27 January 1999, Reasons of 17 March 1999 (J.C.P.C.).


�  Neville Lewis et al. v. The Attorney General of Jamaica and the Superintendent of St. Catherine Prison, Privy Council Appeals Nos. 60 of 1999, 65 of 1999 and 10 of 2000, September 12, 2000. (J.C.P.C.)


�  Report Nº 58/99, Case  11.815, Anthony Briggs (Trinidad and Tobago).  IACHR, ANNUAL REPORT 1998.


�  Report Nº 43/98, Case  11.816, Haniff Hilaire (Trinidad and Tobago) September 25, 1998.  Unpublished since the case was presented to the Court.


�   Turkey it should be remembered made the same threat to the European Court of Human Rights in the context of the Loizidou case and then failed to carry it out.





�   I/A Court H.R., Hilaire v Trinidad and Tobago Case, Preliminary Objections, Judgment of September 1, 2001. The reasoning was reiterated in the Constantine and Benjamin cases.





�   Ibid., para. 93.





�   Ibid., para. 88.


�   The Commission noted that “should the State execute any of the victims pursuant to these sentences, this would constitute further egregious and irreparable violations of Articles 4 and 5 of the Convention.”  (Garza, op.cit. supra,  para. 111).


�   Newton Spence v. The Queen and Peter Hughes v. The Queen, Criminal Appeal Nos. 20 of 1998 and 14 of 1997, Judgment of April 2, 2001 (Eastern Caribbean Court of Appeal).


�   Ibid., para. 45.


�  Ibid., para. 46.
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