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1. Introduction

The death penalty as practised in the Caribbean is an English colonial legacy which is still available as a punishment upon conviction for murder and a limited number of other offences, including treason. The sentence is mandatory upon conviction for murder
 and executions are still carried out by hanging.
 

In the United Kingdom, the Homicide Act 1957, restricted the use of the death penalty and in 1965, following intense political debate, capital punishment was effectively abolished. From the early 1960’s through until Belize’s independence in 1981, former Caribbean colonies gained independence from the United Kingdom. Sadly, during the transition to independence similar political debates about the retention of the death penalty were absent in the Caribbean. As such, throughout the region, the colonial statutes and penal codes providing for the mandatory sentence of death continue to be in operation.
 The first statutory restriction on the use of capital punishment only occurred in 1992, when Jamaica enacted the Offences Against the Person (Amendment) Act, restricting the death penalty to certain types of aggravated murder.
 

The constitutions of all Caribbean states specifically provide for the death penalty by way of exception to the constitutional provisions affirming the right to life.
 The availability of the death penalty in principle is assured by these express provisions which in effect preclude legal challenges to the lawfulness of the death penalty per se. In addition, in virtually all Caribbean states the death penalty was entrenched at independence by the use of constitutional savings clauses. These provisions have the effect of freezing in time the types of punishment (including the death penalty) which were regarded as appropriate at the time of independence. They have had the unfortunate effect of restricting arguments that societal standards have evolved to the point that capital punishment is no longer constitutional as it does not comply with evolving standards of decency.
  

Although the retention of the death penalty for grave offences at common law does not itself amount to a violation of international law, emerging international and regional norms have developed, restricting and reducing the scope and application of capital punishment. The extent to which Caribbean states have embraced these wider global developments through the constitutional protection of human rights provides an indication of their willingness to restrict and ultimately abolish the death penalty.

This evolution of international norms and the gathering pace of the abolitionist movement have not been based on inappropriate sympathy towards those who have been convicted of dreadful crimes. In the United Kingdom the sequence of miscarriage cases has demonstrated that execution prevents rectification of injustice where cases of malpractice come to light. 

The British courts have recently faced a series of references back to the Court of Appeal from murder convictions where the death penalty was carried out. In 1998, the Court of Appeal quashed the conviction of Mahmoud Hussein Mattin,
 who was hanged in Cardiff Prison on 8th September 1952. In delivering judgement, Lord Justice Rose stated that the case had wide significance and clearly demonstrated that “Capital punishment was not perhaps an appropriate culmination for a criminal justice system which was human and therefore fallible.” There is no reason to believe that the British police officers dealing with the Guildford Four and Birmingham Six cases were uniquely wicked or that the prosecutors and scientists who have failed in their duties in other miscarriage cases have no counterparts elsewhere in the world. 

In the Commonwealth Caribbean there are serious concerns about the administration of criminal justice. The common law as applied in the 19th century is not an adequate instrument for the control of poorly paid, lightly disciplined police forces who are under pressure to secure results in the face of rising crime rates and criminal violence. The law as it stands does not provide an adequate basis for the exclusion of unreliable confessions, identifications and other aspects of a defective investigation. The right of access to a lawyer while in custody remains, on the whole, theoretical rather than practical, and trial and appeal lawyers are too frequently ill-equipped and/or insufficiently experienced to ensure a fair trial.

The vast majority of death row prisoners in the Caribbean cannot afford to pay for legal representation and are therefore provided with an attorney under the inadequate legal aid systems in the Caribbean. Persons who face the death penalty are tried and convicted mostly upon challenged confession evidence given at a time when legal aid is not available, and after a trial at which the person has been represented by a junior attorney, who may often lack some of the basic skills and expert assistance needed to adequately prepare the defence.

International attitudes to the death penalty have evolved with the knowledge that the system of criminal investigation and prosecution is fraught with the possibility of human error and an over hasty response to appalling crimes. 

2. International standards
Article 2 of the European Convention on Human Rights (“ECHR”) recognises execution as an exception to the right to life. Article 6(2) of the International Covenant on Civil and Political Rights 1966 (“the Covenant”) states ;

“In countries which have not abolished the death penalty, sentence of death may be imposed only for the most serious crimes in accordance with the law in force at the time of the commission of the offence and not contrary to the present Covenant.”

Article 4 of the American Convention on Human Rights (“the Convention”) contains extensive provisions concerning the death penalty. It is similar to article 6 of the Covenant but specifically prohibits the extension or re-introduction of the death penalty. The prohibition of execution of juveniles and pregnant women appears in both the Convention and the Covenant, but the Convention adds to this group of protected persons anyone over the age of 70. 

As the Inter-American Court of Human Rights observed in Restrictions to the Death Penalty;

“On this entire subject, the Convention adopts an approach that is clearly incremental in character. That is, without going as far as to abolish the death penalty, the Convention imposes restrictions designed to delimit strictly its application and scope, in order to reduce the application of the penalty to bring about its gradual disappearance.” 

The United Nations has also set new procedural and other standards to safeguard the rights of those facing the death penalty. These range from basic due process principles to adding “persons who have become insane” as a category of individuals who should enjoy absolute protection from execution. In 1989, these standards were further developed by the United Nations Economic and Social Council. It recommended inter alia that there should be a maximum age beyond which a person could not be sentenced to death or executed and that persons suffering from mental retardation should be added to the list of those who should be protected from capital punishment.
 

The Covenant and the regional human rights instruments all have separate protocols to abolish the death penalty.
  In 1998, The United Kingdom Parliament voted to incorporate Protocol 6 of the ECHR into British domestic law by an amendment to the Human Rights Act 1998.
 Its restoration is prohibited by international law.

It is not possible to argue on the international arena nor before the domestic constitutional courts that the death penalty per se violates international or constitutional legal principles. Lawyers in the Caribbean have therefore had to develop legal strategies aimed at restricting the application of the death penalty rather than its abolition.

3. Standards recognised by regional and international human rights systems and the death penalty as practised in the Caribbean

In the exercise of their constitutional jurisdiction the domestic courts, when determining issues concerning the application of capital punishment, should have regard to international norms as illustrative of contemporary standards of justice and humanity.

National courts of several states including South Africa,
 Zimbabwe,
 Canada
 and the United Kingdom,
 have found international law to be particularly helpful in the interpretation of such notions as the right to life and the protection against cruel, inhuman and degrading punishment.

The reach of the Bills of Rights within the constitutions determines to a large extent the role the constitutional courts are able to play in the application of the death penalty. The human rights provisions in the earlier Caribbean constitutions are grounded in international human rights standards derived from the United Nations Declaration on Human Rights and the ECHR. Later Bills of Rights (e.g. Trinidad & Tobago) draw from the Canadian Bill of Rights Act of 1960. The approach taken by international tribunals to the interpretation of international human rights instruments is that they are living instruments that should be interpreted in light of present-day conditions
. Like international instruments contemporary constitutions should also be regarded as living documents, whose broad words should be given a generous interpretation “suitable to give individuals the full measure of the fundamental rights and freedoms referred to”.

One of the major legal difficulties in the Commonwealth Caribbean is that the resolution of constitutional issues by the domestic courts has been severely hampered by savings clauses. These provisions, imposed since independence, are found to a varying degree within each Caribbean constitution and have the effect of preserving colonial laws and punishments. Savings clauses have all too often prevented the courts in the Caribbean from giving a dynamic meaning to constitutional questions concerning the contemporary application of the death penalty. This has had the undesirable result of immunising the Caribbean from wider global developments towards the restriction of the death penalty. 

There is a global consensus that the mandatory death penalty is indefensible, as exemplified in Indian
 and US Supreme Court
 decisions. With the effect of savings clauses, and practical limitations such as a lack of legal aid to initiate and argue a constitutional motion, it seemed that the only way to challenge the mandatory death penalty in the Caribbean, was by way of application to the Inter-American Commission on Human and the United Nations Human Rights Committee. 

This succeeded in a series of cases brought on behalf of prisoners under sentence of death in the Caribbean. In a number of cases the Commission and the Committee have strengthened due process guarantees in capital cases
; recognised a right to mercy as encompassing “certain minimum procedural guarantees for condemned persons”
; and, critically have held that the mandatory death penalty is both arbitrary and cruel. New international attitudes to the death penalty have been articulated restricting the use and application of capital punishment.

4. The mandatory death penalty - rulings of the Inter-American Commission on Human Rights and the United Nations Human Rights Committee.

The Commission has recently examined the compatibility of the mandatory death penalty with the American Convention on Human Rights in cases from Trinidad, Grenada and Jamaica.

In Hilaire –v- Trinidad
 the Commission held that the mandatory death penalty breaches articles 4(1), 4(2), 5(1) and 5(2) of the Convention.
 The Commission concluded that:

“International and domestic authorities suggest that individualised sentencing or the exercise of guided discretion by sentencing authorities to consider potentially mitigating circumstances of offenders and offences is a condition sine qua non for the non-arbitrary and humane imposition of capital punishment.”

In Hilaire, the Commission reviewed numerous international and domestic authorities, including Woodson –v- State of North Carolina
, State –v- Makwanyane and Mchunu
 and Bachan Singh –v- State of Punjab.
 The Commission also made reference to the Ndiaye Report
 by the UN Special Rapporteur on Extra-Judicial, Summary or Arbitrary Executions. Based on this review, the Commission concluded that:

“In determining whether capital punishment has been imposed in an arbitrary manner, the Commission considers that article 4(1) of the Convention should be interpreted to permit the imposition of the death penalty only through individualised sentencing, whereby the sentencing authority is afforded a discretion to consider the potentially mitigating circumstances of an offender and his or her offence in determining whether the death penalty is the appropriate punishment.”

“Such an interpretation [of article 4 of the ACHR] accords with contemporary human rights standards, as articulated by international and domestic tribunals, which reject the blind infliction of the death penalty based solely upon conviction for a designated offence as arbitrary and inconsistent with the objective of ensuring that the death penalty is applied in only the most exceptional and appropriate circumstances.”
 

On this basis the Commission found that the mandatory imposition of the death sentence in all cases of murder in Trinidad and Tobago breached Article 4 of the Convention. The Commission found that the absence of individualised sentencing was also a violation of Article 5 of the Convention, which, inter alia, prohibits “cruel, inhuman and degrading punishment or treatment”.

In the cases of Baptiste –v- Grenada
 and Rose and Others -v- Jamaica
 the Commission held that the mandatory death penalty as practised in Grenada and Jamaica also breached Articles 4 and 5 of the Convention. The Commission, however, went further in finding that the imposition of a mandatory death sentence could not be reconciled with an offender’s right to due process as contemplated in, and as provided for, in Articles 4 and 8 of the Convention. 

The Commission considered that international and domestic jurisdictions indicated that:-

“… a principle of law has developed common to those democratic jurisdictions that have retained the death penalty, according to which the death penalty should only be implemented through “individualised” sentencing.”

On 30 October 2000, the United Nations Human Rights Committee delivered its decision in the case of Eversley Thompson –v- St. Vincent.
 A majority of the Committee found that the mandatory death penalty breached the right to life under article 6(1) of the Covenant. The Committee held that the existence of a right to pardon or commutation, under article 6(4) of the Covenant, did not secure the adequate protection of the right to life and therefore did not mitigate against the harshness of the mandatory death penalty:

“The Committee considers that such a system of mandatory capital punishment would deprive the author of the most fundamental of rights the right to life, without considering whether this exceptional form of punishment is appropriate in the circumstances of his or her case. The existence of the right to seek pardon or commutation…, does not secure adequate protection to the right to life, as these discretionary measures by the executive are subject to a wide range of other considerations compared to judicial review in all aspects of a criminal case.” 
  

In Edwards and others –v- The Bahamas
, the Inter American Commission found that the imposition of the mandatory death penalty violated numerous provisions of the American Declaration on the Rights and Duties of Man. In Edwards, the Commission followed its decisions under the Convention and that of the United Nations Human Rights Committee in Thompson. The Commission stated that:-

“Developments in the corpus of international human rights law relevant to interpreting and applying the American Declaration may in turn be drawn from the provisions of other prevailing international and regional human rights instruments. This includes in particular the American Convention on Human Rights which, in many instances, may be considered to represent an authoritative expression of the fundamental principles set forth in the American Declaration” 

The Commission re-iterated that “a principle of law has developed common to those democratic jurisdictions that have retained the death penalty, according to which the death penalty should only be implemented through individualised sentencing.”
 

The Commission’s recent decisions under the Convention (Jamaica, Trinidad and Grenada) and more recently under the Declaration (The Bahamas), have established and articulated principles which seek to restrict the application of the death penalty in the Caribbean. The over-riding question is whether the domestic courts are capable and prepared to adopt this unequivocal jurisprudence?
5. The decision in Peter Hughes and Newton Spence –v- The Queen 

In a remarkable decision, the Eastern Caribbean Court of Appeal (“The Court of Appeal”) found, in a long and carefully reasoned judgment that the mandatory imposition of the death penalty was unconstitutional, as it amounted to inhuman and degrading punishment.  

The case was brought on behalf of Newton Spence and Peter Hughes, prisoners on death row in St Vincent and St Lucia respectively.

The judgment is important because it is the first decision of a Caribbean Court declaring that the mandatory death penalty is unconstitutional. It is also significant because of the restrictive approach adopted to the “savings clauses” in the Eastern Caribbean constitutions.

[i]
Savings Clauses

There are two main types of savings clauses: 

(i) The ‘general’ savings clause preserves all existing laws from any constitutional challenge based on the fundamental rights sections of the various constitutions. The constitutions of countries such as Jamaica,
 The Republic of Trinidad & Tobago,
 and Barbados
 all contain a general savings clause.

(ii) Common to all countries in the Commonwealth Caribbean are ‘partial’ savings clauses (also known as “the torture proviso”), which operate to immunise existing “descriptions of punishment” from attack on grounds of inconsistency with the constitutional provision prohibiting inhuman and degrading treatment or punishment. In Hughes and Spence the Court of Appeal were concerned with the scope of the partial savings clauses found in the Constitutions of the Eastern Caribbean.  

The first question the Court of Appeal needed to address was whether it was possible to follow the consensus that the mandatory death penalty is unlawful in the face of the apparent bar on such legal arguments posed by the partial savings clauses. 

Section 5 of the Constitutions of St Vincent and St Lucia both state that:

“No person shall be subjected to torture or to inhuman or degrading punishment or other treatment.”

The savings clauses from St Vincent and St Lucia are in identical terms: - 

“Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in contravention of Section 5 of the Constitution to the extent that the law in question authorises the infliction of any description of punishment that was lawful in St Lucia immediately before 1st March 1967”

The Court of Appeal interpreted the “description of punishment” narrowly, thereby limiting the effect and scope of the savings clause:

“…even in relation to section 5 of the Constitution the prohibition is not a total one. It is limited “to the extent that the law in question authorises the infliction of any description of punishment that was lawful…”. I interpret this to mean that the court cannot declare unconstitutional “the infliction of any description of punishment” that was lawful before St Lucia (and St Vincent and the Grenadines). I think that there is a subtle but definitive distinction between the punishment on the one hand and the method of imposing it and carrying it out on the other. There can be no doubt that the description of punishment must include the sentence of death by hanging. Does it also include its mandatory imposition on all persons convicted of murder?…In my judgment mandatory is not a part of the punishment. It merely refers to the lack of judicial discretion in imposing the punishment. The sentence of death could be imposed with or without the exercise of judicial discretion. In my view therefore what is saved is the sentence of death by hanging.”

As there are no general savings clauses protecting existing laws in the Eastern Caribbean Constitutions, the task of mounting a challenge to the mandatory death penalty was easier than elsewhere in the region. The general savings clauses present in the Constitutions of Jamaica, The Bahamas, Trinidad and Barbados are a far more formidable obstacle precluding arguments that mandatory death sentences are unconstitutional. The draconian result for these countries is that the domestic constitutional courts are unable to interpret the constitutions in a way that conforms to those state’s obligations under international law.
 

The one exception to this rule is Belize where the savings clause is expressed to apply for a period of five years after Independence Day.
 The intention of the framers of the Constitution was to allow for the development of constitutional protections in accordance with a developing sense of what was acceptable in a civilised society. In contrast to the constitutions of other Caribbean jurisdictions Belize has a living instrument which is no longer tied to the colonial status quo. 

[ii]
Decision on the Merits 

Having determined that the argument concerning mandatory death sentences was not precluded by the savings clauses in the Eastern Caribbean constitutions, the Court of Appeal went on to consider the merits of the argument.

The Court of Appeal concluded that the mandatory imposition of death (solely upon the category of crime for which the offender is found guilty) deprives a person of their right not to be subjected to inhuman and degrading treatment. The court found that it removes any reasoned basis for sentencing, and fails to allow a rational and proportionate connection between individual offenders, their offences and the punishment imposed upon them.  In the words of Saunders J: 

“The mandatory death penalty … robs those upon whom sentence is passed of any opportunity whatsoever to have the court consider mitigating circumstances even as an irrevocable punishment is meted out to them.  The dignity of human life is reduced by a law that compels a court to impose death by hanging upon all convicted of murder, granting none an opportunity to have the individual circumstances of his case considered by the court that is to pronounce sentence.”
 

The Appellants submitted that the mandatory death penalty was inhuman and contrary to Section 5 of the respective Constitutions as it was imposed irrespective of the individual circumstances of the offence and the offender. It was further submitted that the mandatory death penalty violated the right to life as it constituted an arbitrary depravation of life. 

The two majority judges (Byron CJ and Saunders J, with Redhead JA dissenting) concluded that the mandatory imposition of the death penalty is inhuman and therefore unconstitutional. Saunders J applied the test of what “evolving standards of decency” required and recognised the need for a dynamic and evolutionary approach to the prohibition on inhuman punishment. 

Byron CJ arrived at the conclusion that the relevant constitutional provisions should as far as possible be interpreted so as to conform to the State’s obligations under international law.
 Moreover, the Chief Justice held that as the principles underpinning the relevant provisions of the American Convention on Human Rights, prohibiting inhuman punishment are consistent with the relevant provisions of the constitutions there is a requirement for individualised sentencing in implementing the death penalty. In the circumstances, the sentencing discretion should be guided by legislative or judicially prescribed principles and standards, and should be subject to effective judicial review, to ensure that the death penalty is imposed in only the most exceptional and appropriate circumstances.

Saunders J held that there is no substantial distinction between the prohibition on inhuman punishment in the Constitutions and the prohibition in international instruments, including the American Convention on Human Rights:  

“In my view it would be embarking on a perilous path if we began to regard the circumstances of each territory as being so peculiar, so unique, as to warrant a reluctance to take into account the standards adopted by human kind in other jurisdictions.” 

Although Saunders J did not address the issue of the right to life separately, Byron CJ also found for the Appellants on this basis:

“… A procedure which provides for no opportunity to offer personal mitigation before imposing a mandatory death penalty is not reasonable, not just and not fair and is therefore inconsistent with S. 2(1) of the Constitution.” [The right to life provision].
 

[iii]
Implications of the Decision

The Court of Appeal have made it clear that where a State has ratified relevant conventions and international instruments, domestic law, including  constitutional provisions, should, as far as possible, be interpreted so as to conform to international obligations. Where constitutional provisions are identical or in similar terms to international human rights provisions, the interpretation of the latter is persuasive in relation to the interpretation of the former. Critically, according to the Court of Appeal, the principles of international instruments become “evidence” of prevailing standards that the court is required to take into account when assessing how to give a dynamic and evolutionary meaning to constitutional provisions. 

By introducing a degree of discretion in the sentencing process at trial, the Court of Appeal has gone some way towards ensuring that the law and practice in a number of countries in the Commonwealth Caribbean, conforms to international human rights standards in the application of the death penalty. 

The possible ramifications and consequences of the decision are very wide. There are implications for all those on death row in Eastern Caribbean states,
 and possibly beyond.  Many persons presently on death row could be directly affected, and their cases may now have to be reviewed. In addition, the implications for future murder trials may lead to the introduction of a completely new set of procedures.  

This is the first time that a Caribbean Court has significantly reduced the application of the death penalty and it may point the way to the restriction, and eventually the abolition, of the death penalty.  The Eastern Caribbean Court of Appeal has gone further than the Privy Council has ever gone, and makes a nonsense of the assertion that the Privy Council is the only court concerned with the indiscriminate imposition of the death penalty. It is of great importance that it is a domestic court in the Caribbean that has taken this step. 

All other previous death penalty cases have concerned the situation after sentence. Unlike previous cases, the decision in Hughes and Spence restricts the imposition of the death penalty in the first instance. It is hoped that this decision will lead to the restriction of the death penalty to only the most extreme cases, as is already the case for example in India where the threshold is set very high, the death penalty only being imposed where the offender is beyond all hope of redemption. In the absence of legislative prescribed standards for determining the choice between life imprisonment and the death penalty, the courts in India have evolved a judicial limitation for the application of the death penalty to the “rarest of rare cases”.

It is important to note that the Government of St Lucia has filed an appeal in the Judicial Committee of the Privy Council against the decision of the Eastern Caribbean Court of Appeal. The appeal is likely to be heard in January 2002, and the ramifications of the case will now depend on the final decision of the Privy Council. If the Privy Council upholds this decision it will be of fundamental importance. A new sentencing framework will be required in order to ensure proportionality between defendants. 

6. Other Constitutional decisions recognising international human rights bodies and reflecting international human rights standards
[i]
Delay and the death penalty

In Pratt and Morgan –v- Attorney General of Jamaica
 the Privy Council held that unduly prolonged detention under sentence of death was capable of rendering the carrying out of the sentence inhuman and degrading punishment and therefore unconstitutional. In 1989, the European Court of Human Rights held in Soering-v- United Kingdom
 that the extradition of an individual to the United States to face a capital charge would violate article 3 of the European Convention on Human Rights. This was due to the length of time the condemned man would spend on death row prior to execution. In Pratt the Privy Council paid close attention to international jurisprudence, and the decision in Soering proved to be of critical importance. 

Having established that long delay could lead to a violation of the constitution, the Privy Council went on to consider how much delay was permissible. The Privy Council held that reasonable time for domestic appeals and applications to international human rights bodies had to be allowed:

“…in any case in which execution is to take place more than five years after sentence there will be strong grounds for believing that the delay is such as to constitute inhuman or degrading punishment or other treatment”.
 

The five year period included a period of 18 months for applications to international bodies. This was important as it was the first occasion that the courts in the Caribbean had recognised the role of international bodies in the  domestic application of the death penalty. Subsequent cases would further define and effectively guarantee a role for international law in the domestic legal process.

The decision has had enormous legal and political ramifications throughout the Caribbean. Governments claimed that the decision would make the death penalty unenforceable. However, the reaction of the countries in the region to expedite the legal process shows that if efforts are made then death sentences can be carried out. In 1999, Trinidad executed 10 prisoners in a two month period and the Bahamas has carried out a number of executions since the execution of Thomas Reckley in 1996. Contrary to the government’s claims that Pratt and Morgan would lead to de facto abolition, the Privy Council’s decision has in fact stimulated the courts and legal profession to reduce unacceptable delays in capital cases.   

 [ii]
International remedies and the death penalty

In Thomas –v- Baptiste
, an appeal from Trinidad, the Privy Council held that execution consequent upon the mercy committee’s decision without consideration of the report of an international body would be unlawful and would deprive an individual of due process. International remedies are therefore part of the remedies made available by the state to the condemned person whereby injustice can be cured and in appropriate cases commutation achieved.

However, when considering an identical point of law in two appeals from the Bahamas the Privy Council reached different decisions: Fisher –v- Minister of Public Safety (No.2)
 and Higgs –v- Minister of Public Safety
. It was held that the Bahamas (which is not a signatory to the American Convention on Human Rights) was not obliged to wait indefinitely for a decision of the Commission on a petition lodged with it under the American Declaration on the Rights and Duties of Man. In Higgs, Lord Hoffman sought to distinguish Thomas –v- Baptiste on the basis that the Constitution of the Bahamas did not include a due process clause whereas such a clause was included in the Constitution of Trinidad. 

The majority judgment in Neville Lewis –v- Attorney General of Jamaica 
 appears to have exposed a fundamental floor in the reasoning of the Privy Council in the cases of Fisher (No.2) and Higgs from the Bahamas, concerning the lack of a due process clause. In Neville Lewis, the Privy Council followed Thomas –v- Baptiste in holding that it would be unlawful to execute condemned prisoners without regard to the decisions of international human rights bodies, such as the Committee and the Commission.

In so doing, the Privy Council have made clear that the result in Thomas –v- Baptiste did not in fact depend on the inclusion of an express due process clause in the constitution. It was held that due process of law is in fact a fundamental common law principle which is provided for under the protection of the law provision.

 [iii]
Prison conditions and the death penalty

In Thomas –v- Baptiste
 the Privy Council considered for the first time whether prison conditions could ever constitute grounds for the commutation of a death sentence. The Privy Council contemplated that a state could forfeit it’s right to carry out the death sentence if “the condemned man were kept in solitary confinement or shackled or flogged or tortured. One would then say: ‘enough is enough.’”
 
On the one hand the Privy Council were of the view that conditions of detention for prisoners under sentence of death in Trinidad fell below recognised minimum standards, and stated that they were “totally unacceptable in a civilised society”. Nevertheless, the majority of the Privy Council still arrived at the conclusion that they did not amount to cruel and unusual treatment.

Lord Steyn dissenting on this point stated that:-

“there are irreducible minimum standards of treatment of condemned men which a state must observe…I have no doubt that prolonged “cruel and unusual treatment” was imposed on these two men…they are entitled as a matter of law to the full measure of the protection of the Constitution. The only appropriate remedy is to quash the sentences of death.”
 

In Higgs –v- Minister of National Security
 the appellants argued that they were entitled to have their sentences commuted inter alia on the grounds of their detention in inhuman conditions. By a three-two majority, the Privy Council re-affirmed their decision on the prison conditions issue in Thomas. Lord Steyn, joined by Lord Cooke, dissented once again: 

“The effect of the decision of the majority is to entrench…the barbarous regime on death row which I have described”.

In the more recent case of Neville Lewis,
 the six appellants all raised allegations of serious ill-treatment by the prison authorities. This was in addition to allegations concerning their detention in inhuman conditions. The appeal was allowed on other grounds concerning the prerogative of mercy, however, the majority held that had it been necessary, the ground in relation to prison conditions would have had to have been determined by the local courts. Lord Hoffman in his dissenting judgment clearly thought that the effect of the majority’s decision was to overrule Thomas and Higgs on the question of prison conditions.

As a result of the decision in Lewis, it would now be possible for death row prisoners to argue that their sentences should be commuted where there is evidence of detention in conditions which fall below recognised international minimum standards, or where there has been ill-treatment by the authorities.

[iv]
The prerogative of mercy and the death penalty

In Neville Lewis –v- Attorney General of Jamaica
 the Privy Council delivered judgment in a landmark ruling in relation to six prisoners under sentence of death in Jamaica. Commuting the sentences of death for each of the six appellants, the Privy Council held that fairness was a fundamental requirement of the proceedings before the mercy committee. Their Lordships insisted that all prisoners on death row throughout the Caribbean should be granted access to all the material put before the mercy committee and be given an opportunity to make representations to it. 

The reasoning of the Privy Council in relation to the prerogative of mercy, endorses views previously expressed by the Jamaican Court of Appeal, the Court of Appeal of Guyana, the Supreme Court of Belize and most recently, the Inter American Commission. The case provides evidence for the proposition that Caribbean law and practice in relation to the death penalty should conform to fundamental principles of justice and international human rights standards. The jurisprudence, particularly in relation to the relevance of international obligations to constitutional interpretation, certainly helped to pave the way for the decision of the Eastern Caribbean Court of Appeal in Hughes and Spence. 

The above decisions starting with Pratt and Morgan in 1993, are extremely important because of the recognition they have given to international human rights bodies. They have demonstrated that the decisions of these bodies and the scrutiny they give to death penalty cases can have an important effect on the scope and application of the death penalty. It is an unfortunate sign of the growing influence and relevance of these bodies that Jamaica, Trinidad and Guyana have sought to avoid the rule of international law in the application of the death penalty.

7. The removal of international scrutiny in the application of capital punishment  

Jamaica and Trinidad and Tobago considered that Pratt and Morgan
 required them to consider their adherence to both the Optional Protocol to the ICCPR and the American Convention on Human Rights. This was on the basis that they would not be able to carry out the death penalty, given the risk that the domestic and international process would not be completed within the five years prescribed.

In May 1998, Trinidad denounced the American Convention on Human Rights, an action not unconnected to Jamaica’s move in October 1997, when it became the first state ever to withdraw the right of individual petition to the Committee under the Optional Protocol. Unprecedented in international law, these actions went against and undermined fifty years of international human rights protection.   

On 26 May 1998, the Government of Trinidad and Tobago also withdrew from the Optional Protocol. Nevertheless, on the same day it re-acceded, subject to a reservation to exclude any communication:

“Relating to any prisoner who is under sentence of death in respect of any matter relating to his prosecution, his detention, his trial, his conviction, his sentence or the carrying out of the death sentence on him and any matter connected therewith”.

On 31 December 1999, the UN Human Rights Committee issued a landmark decision rejecting Trinidad and Tobago’s attempt to stop appeals to international tribunals on behalf of individuals sentenced to death. The Committee rejected Trinidad’s reservation in the following terms:

“The Committee cannot accept a reservation which singles out a certain group of individuals for lesser procedural protection than that which is enjoyed by the rest of the population…. This constitutes a discrimination which runs counter to some of the most basic principles embodied in the Covenant and its Protocols”.
 

As a result, capital defendants in Trinidad and Tobago were free again to petition the Committee in order to complain that their internationally protected human rights have been violated.  That was until the government’s decision on 27 March 2000, to withdraw altogether from the Optional Protocol.

The actions of Trinidad, Jamaica and Guyana dramatically reduced the remedies available to death row prisoners under international law. The government’s justification for such draconian and unprecedented measures was to avoid delays in carrying out the death penalty, due in part to the time taken to consider communications by international tribunals. While these countries claim to be concerned about the length of proceedings before international bodies, this claim is actually a smoke screen as these measures are unnecessary as well as undesirable for the following reasons:- 

· In response to the concern of state parties about delays in capital cases, both the Inter American Commission and the United Nations Human Rights Committee have processed applications from Jamaica and Trinidad within the 18 months specified in Pratt and Morgan.

· Pre-trial delays that were entirely the consequence of poor administration of justice can and have been readily eliminated. 

· In Thomas –v- Baptiste,
 and Neville Lewis
 the Privy Council confirmed that international remedies are part of the remedies made available by the state to a condemned man whereby injustice can be cured. This is particularly critical when the pre-existing law rule gives rise to grievances only capable of examination at an international level. 

· In Thomas the Privy Council also recognised that different considerations apply to domestic and international post conviction delay. Where there has been compliance with the target period in domestic proceedings, subsequent delay at international level will not necessarily preclude execution if commutation is not granted.  

In the circumstances, there can be no justification for the decisions of Trinidad and Jamaica to withdraw from the Optional Protocol to the ICCPR and/or the American Convention on Human Rights, which can only be seen as an attempt to avoid international scrutiny in the application of capital punishment. This course of action has also taken away, from all citizens, many rights unrelated to the death penalty such as the guarantee of non-discrimination, the rights to privacy, freedom of expression and freedom of religion. 

8. Public opinion and changing international attitudes
It is recognised that countries in the Caribbean have rising crime rates, and an unacceptably large number of murders. Politicians in the region continue to state that there is overwhelming public support for the death penalty, although the basis for its popularity has never been properly examined. There is no evidence the public is properly informed on all the complexities of the debate, for example, the risk of wrongful execution, the unfairness towards poor defendants and the fact that many of those on death row are mentally ill.

There is also a popular misconception that the death penalty deters people from committing murder and thus safeguards the lives of others. 

In Makwanyane,
 the South African Constitutional Court rejected arguments that the death penalty deters crime:

“We would be deluding ourselves if we believe that execution of…a comparatively few…people each year…will provide the solution to the unacceptably high rate of crime…The greatest deterrent to crime is the likelihood that offenders will be apprehended, convicted and punished. It is that which is lacking in our criminal justice system.”

The South African Constitutional Court also rejected the proposition that public opinion should be a determining factor in a state’s decision whether or not to use the death penalty. 

“Public opinion…is no substitute for the duty in the Court to interpret the Constitution and to uphold its provisions without fear or favour. If public opinion were to be decisive there would be no need for constitutional adjudication…The very reason for establishing the new legal order, and for vesting the power of judicial review of all legislation in the courts, was to protect the rights of minorities and others who cannot protect their rights adequately through the democratic process. Those who are entitled to claim this protection include the social outcasts and the marginalised people of our society. It is only if there is a willingness to protect the worst and weakest amongst us that all of us can be secure that our own rights will be protected.”
 

Political popularity of a particular practice, is no guide as to whether it is just, lawful, or constitutional and in accordance with fundamental rights and the international obligation of states. 

9. Concluding remarks
Whilst capital punishment retains its popularity with the electorate in the Caribbean, international attitudes towards the death penalty are changing as more countries have taken steps to exclude the death penalty from domestic law. Whilst support for the abolition of the death penalty has grown internationally, Trinidad, Jamaica and Guyana have now taken a lone stance in the international arena as the only group of countries to withdraw deliberately from the rule of international human rights law.  To impose and carry out the death penalty in conditions that would escape international accountability is a clear indication that certain Caribbean countries are isolating themselves from international principles concerned with the application of the death penalty. It is hoped that the states concerned will re-accede to the regional and international human rights bodies, and so enable domestic executive practice to be informed by new international attitudes to human rights and fundamental freedoms.

Countries in the Commonwealth Caribbean are fortunate to have constitutions guaranteeing to all individuals fundamental rights and freedoms. It has, however, been noted that the scope for dynamic jurisprudence by the courts, by examining the compatibility of ancient practices with modern standards, is all too often precluded by the saving of pre-existing laws. Until the recent decision of the Eastern Caribbean Court of Appeal in Hughes and Spence, practices such as the mandatory death penalty by hanging, close confinement pending execution, flogging, and the use of slop buckets, manacles and leg irons were precluded from being considered cruel and unusual treatment or punishment. For Jamaica, The Republic of Trinidad and Tobago, Barbados and the Bahamas (where most of the arguments are still precluded from being considered by the domestic courts), a worthwhile constitutional amendment would be one removing the restriction that colonial laws can never be considered to be cruel and unusual or inhuman or degrading. This would enable the constitutionality of the death penalty to be considered and kept under review in changing circumstances by all the domestic courts in the region.

* Director, Commonwealth Caribbean Death Penalty Project, Simons Muirhead & Burton and Penal Reform International. The project is co-funded by the European Commission and Simons Muirhead & Burton.
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