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he unanimous judgment of the Supreme Court of Canada in Canada v. Burns of February 15, 2001
 effectively reverses a ten-year-old precedent, the companion cases of Kindler
 and Ng
, decided in September 1991.  Though a relatively rare occurrence, it has not been unknown for the Court to revise its views on a subject within a relatively short period of time
.  Among the handful of cases of this nature, Burns stands out because central to the Court’s change of heart is the progressive development of international human rights law and practice.  Echoing a growing volume of human rights case law from international tribunals and constitutional courts, and the practice of “like-minded” States, the Supreme Court has now ruled that extradition to a country without an assurance that capital punishment will not be imposed is a violation of section 7 of the Canadian Charter of Rights and Freedoms “in all but exceptional cases”
.


For the purposes of this discussion, there is no need to review the facts in Burns, or, for that matter, in Kindler and Ng.  The serial killings of sex slaves with which Charles Ng was charged – he has since been convicted - were a human rights lawyer’s nightmare.  Families of the victims lobbied vigorously with the Minister and even demonstrated outside the Supreme Court of Canada calling for Ng’s return to California where he faced execution in the gas chamber.  As for Joseph Kindler, who escaped to Canada only after being convicted and sentenced for murdering a witness, there was never any serious plea in mitigation.  The case against Burns and Rafay, on the other hand, is built upon a confession that is now repudiated and challenged.  The two were barely eighteen at the time of the crime.  The facts, then, make this case somewhat easier than its predecessors, as critics of the decision will surely remind us.  Nevertheless, the murders themselves were of great brutality and involved the particular odium of patricide.


It is clear, nevertheless, that over the past decade the Supreme Court of Canda has gone through a genuine metamorphosis on the issue of capital punishment.  Arguments invoked in support of the majority in Kindler and Ng – the “safe haven” threat, dismissal of the “death row phenomenon”, the alleged ambiguity of international human rights law, the significance of public opinion in the scheme of section 7– all stand reversed.  However, Burns never asserts, despite frequent references to the Kindler and Ng decisions, that these two decade-old precedents are being reversed.  Rather, it insists that the analysis in those celebrated cases, based on section 7 of the Canadian Charter, is reconfirmed.  Kindler and Ng proposed a “balancing process”
, says the Court, and the factors that influence such a process have changed over the decade.

The arguments against extradition without assurances have grown stronger since this Court decided Kindler and Ng in 1991.  Canada is now abolitionist for all crimes, even those in the military field.  The international trend against the death penalty has become clearer. The death penalty controversies in the requesting State -- the United States -- are based on pragmatic, hard-headed concerns about wrongful convictions.  None of these factors is conclusive, but taken together they tilt the s. 7 balance against extradition without assurances.

Developments in international law and practice are, thus, one of the central components of those changes.


Burns is a unanimous decision, signed by “The Court”, composed of all nine judges.  Kindler and Ng, on the other hand, were four-three judgments.  Of interest, certainly, is the fact that three members of the majority in Kindler and Ng are part of the Burns Court, whereas the three dissenters in those decisions are no longer there.  The composition of the bench was a source of some unease for counsel for the respondents as well as for the interveners, including Amnesty International and the Senate of Italy.  The case was initially argued before the Court on March 22, 1999, when Chief Justice Lamer and Justice Cory – both of them dissenters in Kindler and Ng (the third dissenter was the late Justice Sopinka) - were still sitting.  During argument, in fact, Justice Lamer stated bluntly, to the amusement of all present, that “my views on this haven’t changed”.  Justice Cory had already announced his retirement, to begin in June 1999, and a few months later the Chief Justice said that he would be leaving the Court at the end of the year.  That meant the judgment, under the six-month rule, had to be issued by December 1, 1999.  But in November, the Court announced that it would rehear argument.  Clearly, then, this was to be a bench without either of Peter Cory or Antonio Lamer, whose sympathetic views on the issue of abolition were a given.  Moreover, the fact that the Court had been unable to render its decision in nearly eight months hinted at some dramatic division.


The decision in Burns testifies to the carefully crafted compromises that inevitably pepper a unanimous judgment on such a difficult issue, especially given the fact that three members of the Court, Chief Justice McLachlin and Justices L’Heureux-Dubé and Gonthier, have had to adjust their views.  Burns does not go as far as some of the dissenting opinions in Kindler and Ng by any means.  For example, there is no declaration that the death penalty, were it to be applied in Canada, would breach section 12 of the Charter
, although the judges do refer to “a principle of fundamental justice that Canada has already adopted internally, namely the abolition of capital punishment”
.  In Kindler, there was no doubt that this was the position of the three minority judges
, but it was also affirmed, somewhat more equivocally, in the reasons of Justice La Forest
, whose views were supported by the other members of the majority except Justice McLachlin.  In a more general sense, however, the majority in Kindler and Ng showed considerable deference and even respect for views supportive of the death penalty, a tone that has changed dramatically in Burns.


One of the compromises that was obviously the price of unanimity is the indication that extradition of offenders to face capital punishment might not offend the Charter in “exceptional cases”.  Given that three judges out of seven in 1991 opposed extradition in all cases, the unanimous opinion of nine judges in Burns might appear to be somewhat of a retreat.  Perhaps the departure of Chief Justice Lamer and Justice Cory paved the way for consensus on this point.  The Court says that it refrains from trying to anticipate just what such circumstances might be
.  But before the Minister of Justice takes too wide a view of this loophole, she might consider the frightening facts in Kindler and Ng and the implication in Burns, at any rate, that circumstances have now changed that would make extradition without assurances in those extreme cases a breach of section 7 of the Charter.


Two arguments are at the heart of the judgment in Burns.  The first is the danger of executing the innocent.  This issue was not addressed in Kindler and, to be fair, it has only emerged as a central theme in the death penalty debate only within the past decade.  Technological advances, principally the possibility of DNA testing, have facilitated revelations about miscarriages of justice.  Within the United States, there is now a substantial literature on the subject
.  Several erstwhile enthusiasts for capital punishment in the political sphere have “blinked” on this issue.  The most celebrated development is the moratorium ordered by the governor of Illinois in late 1999.  Even right wing evangelist Pat Robertson called for a moratorium on the death penalty in the midst of the 2000 presidential campaign.


The innocence debate has considerable resonance within Canada.  Indeed, the Court launches its discussion by evoking the great Canadian cases of wrongful conviction: Marshall, Milgaard, Morin, Sophonow and Parsons.  As the Court explains, at the very least an innocent person who has been wrongfully imprisoned can be compensated.  Some of these men might have been hanged had the death penalty not been eliminated within Canadian law, initially by Prime Ministers Pearson and Trudeau, who systematically commuted death sentences, until finally, in 1976, the Criminal Code was amended to make life imprisonment the most severe sanction known to Canadian law
.  Even the Supreme Court failed in its rather extraordinary effort to get to the bottom of the Milgaard case and establish his innocence
.


The second wing of the Court’s reasons in Burns relates to the evolving international debate on capital punishment.  Since enactment of the Canadian Charter in 1982, the Supreme Court of Canada has distinguished itself for its frequent consultation of international and comparative law authorities
.  Scores of decisions have looked to human rights treaties and declarations, as well as to the case law of international human rights tribunals like the European Court of Human Rights, for assistance in interpreting the provisions of the Charter
.  Often, the Court has considered the similar language of international human rights instruments – from which, in any case, the Charter provisions were derived – for guidance.  The methodology for applying section 1 – the Oakes test – was largely inspired by approaches taken by the European Commission and Court of Human Rights to similar texts in the European Convention on Human Rights.  But perhaps the richest invitation to use international human rights law for interpreting the Charter comes from the reference to “fundamental justice” in section 7.  The concept of “fundamental justice” would appear to be a Canadian innovation, and it is an unfamiliar expression in international human rights law.  But in one of the earliest Charter decisions, Justice Lamer wrote that principles of fundamental justice “represent principles which have been recognized by the common law, the international conventions and by the very fact of entrenchment in the Charter, as essential elements of a system for the administration of justice which is founded upon the belief in the dignity and worth of the human person and the rule of law”
.


Canada’s Supreme Court was so keen on international human rights law that Kindler and Ng must have assumed their arguments against extradition without assurances would get a warm reception in Ottawa.  The stage seemed set by an essentially unanimous decision of the European Court of Human Rights in July 1989, Soering v. United Kingdom and Germany
, declaring that extradition of an offender to the United States for a capital breached article 3 of the European Convention on Human Rights
, which corresponds to section 12 of the Charter in its prohibition of “inhuman or degrading treatment or punishment”.  Because the European Convention’s archaic right to life provision specifically recognized capital punishment as an exception, the European judges found the violation in the “death row phenomenon”, by which protracted detention prior to execution is itself a human rights violation, rather than in the death penalty as such.

Two years before Soering, the Supreme Court of Canada had cited a European Commission case, Altun v. Germany, to support its view that extradition to a country where torture might be imposed was contrary to the Charter
.  And so, reasoned Kindler and Ng, it they could not be sent to a country where they would be tortured by electroshock treatments, a fortiori they could not be sent to a country with an electric chair.  But the Court refused to follow Soering.  Justice McLachlin, writing for the four-judge majority, suggested that the European case law was contradictory, because the European Commission of Human Rights had taken a different view in another case
.  This was incorrect, because the Commission had never rejected the “death row phenomenon” argument as such; it had merely, on the facts of an earlier California case, deemed the allegations unproven
.  In any event, the majority in Kindler misunderstood the relationship between the European Commission and the European Court, the former being, in effect, the junior of the two in a hierarchical relationship.  Justice La Forest’s individual opinion, signed by Justices L’Heureux-Dubé and Gonthier, was somewhat more subtle in that it sought to distinguish Soering from the facts in Kindler and Ng rather than to dismiss it outright.  The European Court had referred to a number of very specific aspects of Soering’s personal situation, namely his young age, his mental instability and the existence of a competing extradition request from Germany.  Justice La Forest noted that none of these or anything similar could mitigate the gruesome fact situations in Kindler and Ng
.

Three years later, in November 1994, the Judicial Committee of the Privy Council tackled the same issue in a Jamaican appeal
.  The Law Lords not only endorsed the European Court’s approach to the “death row phenomenon”, they affirmed the insignificance of the special factors that had so influenced Justice La Forest.  For the Privy Council, detention of more than five years of a person sentenced to death was per se inhuman treatment; the remedy was commutation of the sentence to one of life imprisonment.  The Privy Council quite explicitly disagreed with the Supreme Court of Canada for its conclusions in Kindler
.  In subsequent cases, the European Commission also made it clear that the special factors mentioned in Soering, and seized upon by Justice La Forest in Kindler, are of no real importance to the determination that prolonged detention prior to execution is in itself a major human rights violation
.  The recent Charter of Fundamental Rights, adopted by the European Union at Nice in December 2000, goes one step further, prohibiting extradition where the death penalty may be imposed, and not only in cases where a “death row phenomenon” has been demonstrated.  It affirms that “[n]o one may be removed, expelled or extradited to a State where there is a serious risk that he or she would be subjected to the death penalty…”
.  This is far more than Soering ever stated, of course, but it testifies to the influence of that innovative decision.  Intriguingly, the explanatory notes that accompany the Charter say the provision “incorporates case law from the European Court of Human Rights”, citing the Soering judgment
.

So, the Supreme Court of Canada misread Soering in its 1991 decisions, but a decade later it gets it right.  Burns effectively overturns Kindler and Ng on the issue of the “death row phenomenon”.  The justices are perhaps a little too coy in their claim that the matter “was not conclusively determined by this Court in Kindler”
.  They are anxious to remain in step with prestigious international human rights bodies, like the European Court of Human Rights and, despite its pedigree as a colonial anachronism, the Judicial Committee of the Privy Council.  The Supreme Court’s previous refusal to follow Soering was also, no doubt, of some comfort to those members of the United Nations Human Rights Committee who have resisted endorsing the European approach to the issue
.  In that sense, Burns will contribute to the international debate.  The United States Supreme Court has never addressed the “death row phenomenon” issue directly.  In a failed application for certiorari, some members of the United States Supreme Court seemed intrigued by the decisions of the European Court and the Privy Council, suggesting that the argument might succeed where other attempts at judicial abolition had failed
.  Given the existing composition of that Court, however, and the inevitably conservative bent that appointments during the Bush administration will take, any progress in Washington would seem to be a faint hope.

But what of capital punishment as such?  The European Court of Human Rights, interpreting the European Convention, and the Judicial Committee of the Privy Council, interpreting the Constitution of Jamaica, were hindered in their abolitionist agenda by the express allowance for capital punishment in the applicable instruments.  For example, the European Convention states: “No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law.”  Jamaica’s Constitution, which was modelled on the Convention, is to the same effect.  Other constitutional courts have not faced the same problem, to the extent that their “right to life” provisions do not shelter the death penalty from judicial scrutiny.  This was the case for the South African Constitutional Court, whose eleven-member bench in 1995 ruled capital punishment an unconstitutional form of cruel, inhuman and degrading punishment as well as a violation of the right to life
.  Sections 7 and 12 of the Charter puts Canadian constitutional law in the same category.

The Supreme Court of Canada looks at international practice, where there is unquestionable evidence of a trend towards abolition that goes back to the years following the Second World War.  Justice La Forest, in Kindler, observed “a growing and, in my view, welcome trend among Western nations over the past fifty years to abolish the death penalty but some have gone against this trend, notably the United States, a fact of especial concern having regard to its size and proximity to this country”
.  Justices La Forest and Cory both referred to Amnesty International’s seminal study, When The State Kills, published in 1989, showing that 100 countries retained capital punishment, thirty-five were abolitionist for all crimes, eighteen (including Canada) were abolitionist for ordinary crimes only, and twenty-seven were abolitionist de facto.  The trend has, of course, continued throughout the 1990s.  Ten years after Kindler, the Court refers to data produced by the Secretary-General of the United Nations, in 1998, noting ninety retentionist countries, sixty-one totally abolitionist, fourteen abolitionist for ordinary crimes and twenty abolitionist de facto
.  Unfortunately, the Court’s clerks failed to check the United Nations website for the 2000 report, which is even more compelling
.  It shows that there are now only seventy-one retentionist states, while seventy-four (including Canada) are abolitionist for all crimes, eleven for ordinary crimes and thirty-eight are abolitionist de fact.  To summarize, 

An unmistakable trend towards abolition of the death penalty (number of countries)

	
	1989
	1998
	2000

	Retentionist
	100
	90
	71

	Abolitionist for all crimes
	35
	61
	74

	Abolitionist for ordinary crimes
	18
	14
	11

	Abolitionist de facto
	27
	20
	38


Sources: When the State Kills…  The death penalty: a human rights issue, New York: Amnesty International USA, 1989, pp. 259-262; U.N. Doc. E/CN.4/1998/82; U.N. Doc. E/2000/3.

It is often said, quite inaccurately, that “international law does not prohibit” capital punishment.  After discussing international initiatives at abolition, the Supreme Court says “[t]his evidence does not establish an international law norm against the death penalty…”
  It is true that the major human rights treaties, with the exception of the African Charter of Human and People’s Rights, expressly recognize the death penalty as an exception to the right to life.  But these treaties have been superseded by protocols that in effect repeal the capital punishment exception.  Protocol No. 6 to the European Convention on Human Rights
 has now been ratified by all of the original Council of Europe members except Turkey, and its acceptance is now a precondition for membership.  Similar instruments exist in the United Nations
 and Organization of American States
 human rights systems.  More accurately, then, it should be said that there are important international legal norms prohibiting capital punishment but that they are not yet universal, nor can it as yet be claimed that there is a customary rule.

Some sixty-six countries have now accepted an international human rights norm that prohibits the imposition of the death penalty, three times the number in 1991, when Kindler was issued.  Justice Cory told them all about it in Kindler, but the majority was unmoved.  Justice La Forest stated, erroneously, that only Protocol No. 6 to the European Convention prohibited capital punishment (omitting the similar instruments in the United Nations and Organization of American States, cited above).  He challenged the significance of the trend towards abolition by noting that human rights norms outlawing genocide, slavery and torture were far more universal
.

On many questions, Canada is very much at the forefront in international human rights questions.  Canadian diplomats are justifiably proud of the country’s high profile, and overall sterling reputation, in the principal United Nations body, the Commission on Human Rights.  For years, the government’s willingness to cooperate with the United States death penalty establishment has seemed oddly incompatible with the image projected on other core human rights issues.  The Supreme Court is impressed by Canada’s international position, listing a number of initiatives for abolition of the death penalty in which “Canada [is] often in the forefront”
.  Here it probably overstates the actual picture.  The Court refers, for example, to Canada’s support of annual resolutions in the Commission on Human Rights, noting that it “sponsored” one of them in 1998
.  In fact, that year Canada was one of sixty-six co-sponsors, and its support of the resolutions in the Commission has often been with some equivocation.  In 1999, Canada nearly sabotaged the resolution in the Commission on Human Rights when its European promoters attempted to add a paragraph dealing with extradition
.  Far from being buried in obscure United Nations documents, Canada’s discomfort with the resolution was reported upon in The Globe and Mail within days of the first hearing in Burns.
  The Supreme Court politely overlooks these blemishes on Canada’s international profile.

Burns sets aside several of the shibboleths that had impressed the Court in 1991.  The first was the “safe haven” claim, which holds that a failure to extradite to the United States without assurances about capital punishment will induce an invasion of American fugitives across the fabled undefended border, to the overall detriment of Canadian law and order.  In Kindler, Justice La Forest (with Justices L’Heureux-Dubé and Gonthier) had relied heavily on this point
.  Justice Cory, on the other hand, described it as “an in terrorem argument put forward without any evidentiary basis”
.  The Burns Court recognizes that the “safe haven” claim is unsubstantiated and, moreover, that it is unreasonable: “…there is no evidence whatsoever that extradition to face life in prison without release or parole provides a lesser deterrent to those seeking a ‘safe haven’ than the death penalty, or even that fugitives approach their choice of refuge with such an informed appreciation of tactics.  If Canada suffers the prospect of being a haven from time to time for fugitives from the United States, it likely has more to do with geographic proximity than the Minister's policy on treaty assurances.”

The Attorney General had also relied on claims that if assurances were sought from the United States, they might not be forthcoming, and that this would result in the release of the fugitive.  Indeed, a Justice Department spokesperson had trotted out this same canard in 1999 in order to explain Canada’s hesitation about the death penalty resolution in the Commission on Human Rights.  The Court in Burns dismisses it as a “speculative argument”, noting that European states routinely request such assurances and that there is no evidence they are not forthcoming
.  Amazingly, considering the position previously adopted by the Canadian Justice Department, on the day Burns was issued, Justice Minister Anne McLellan said she “expects no hitches in obtaining the assurances demanded by the court” from the United States Department of State
.

Finally, the Court addresses the role of public opinion in assessing whether inhuman treatments sufficiently “shock the conscience” to run afoul of section 7.  Justice McLachlin, in Kindler, had attached importance to the claim that “public opinion polls continue to show considerable support among Canadians for the return of the death penalty for certain offences”
.  In Burns, the Court says “the phrase ‘shocks the conscience’ and equivalent expressions are not to be taken out of context or equated to opinion polls”
.

There is one nagging issue that the Court does not take up at all.  Following his extradition to California, in the hours following the Supreme Court ruling, Charles Ng filed a petition with the United Nations Human Rights Committee alleging a violation of the International Covenant on Civil and Political Rights
.  His application succeeded, in 1994, with the Committee ruling that his extradition constituted a form of torture because the method of execution, asphyxiation in the gas chamber, caused superfluous and unnecessary suffering
.  This is a rare case of the Human Rights Committee in effect “overruling” the Supreme Court of Canada.  The Supreme Court’s silence suggests indifference to the views of the Committee, which is most unfortunate.

Burns should clear the way for a more coherent and principled Canadian position at the international level.  Foremost on the agenda should be ratification of the Second Optional Protocol, the principal abolitionist treaty, to which the Court makes reference
.  When questioned by the Human Rights Committee about whether it would ratify the Protocol, Canada has stated that although the matter receives careful consideration with a view to possible accession, no decision has yet been taken
.  Canadian diplomats have often explained this with reference to the presence of capital punishment in the National Defence Act, but that anachronism was repealed in December 1998
.  They have also questioned whether it might impede their ability to extradite offenders to the United States, an issue that ought to be put to rest by Burns.  Thus, the arguments Canada has invoked in the past to avoid acceding to the Protocol have now disappeared.  Hopefully, those who make our human rights foreign policy will absorb the spirit as well as the letter of the Supreme Court’s ruling in Burns and proceed with ratification without further delay.

Lawyers in the Department of Justice must now be busy assessing the precise impact of Burns, particularly because it does not fully endorse the views of the dissenters in Kindler and Ng prohibiting extradition without assurances in all cases.  That might have made things easier for the Minister.  Now, she will continue to be lobbied by forces within both Canada and the United States to test the limits of what are the “exceptional cases” still allowed by the Supreme Court.  In the past, the Minister seems to have read Kindler and Ng as a statement of what Canadian policy should be, rather than what was the more modest mission of those judgments, namely to establish the constitutional limits of ministerial discretion in such circumstances.  The Minister ought to be running ahead of the Court, as was the case when the executive effectively abolished the death penalty in the 1960s, despite a more conservative take on the matter by the Court
.

In the 1970s and early 1980s, under Liberal governments, assurances were routinely sought from the United States in capital cases.  Prime Minister Mulroney’s Department of Justice took a less progressive stance, a policy change that surfaced almost immediately following the 1984 election, when Kindler’s extradition was authorized without assurances.  The 1991 Kindler and Ng decisions were treated by Justice Minister Kim Campbell as a carte blanche to extradite.  One of her last acts as Minister, in early January 1994, was to order the extradition of Keith Cox to the United States, despite a number of valid mitigating factors, including the evolving case law of the Judicial Committee of the Privy Council, that now so impresses the Supreme Court.  The Liberal government’s failure, upon election in 1994, to revert to the abolitionist policy of the Trudeau years was a source of great disappointment, and might have saved the Supreme Court a lot of work.  The Chretien governments maintained the Conservatives’ approach of extraditing without assurances, except in a couple of exceptional cases
.  As for less exceptional cases, the same arguments that seduced the Supreme Court of Canada in 2001 were argued repeatedly by lawyers in representations made before ministers Allan Rock and Anne McLellan, but to no avail.

Canada’s Supreme Court is widely admired for its progressive and innovative application of human rights norms.  The openness of the Supreme Court of Canada to international and comparative law, deemed “relevant and persuasive” sources of law
, has won it admiration throughout the world.  In this context, Kindler and Ng was very much of an anomaly.  Not only was it out of synch with evolving case law in bodies like the European Court of Human Rights, it seemed unduly deferential to the barbaric system of capital punishment that has made the United States justice system, at least on this issue, an international pariah.  Burns is an important correction.  The search for consensus among the nine judges was surely not simple.  Three members of the Court had to revise their previous opinions, something they appear to have done with considerable aplomb.

* 	Professor of Human Rights Law, National University of Ireland, Galway and Director, Irish Centre for Human Rights.
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