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School of Law
LLM Programmes at the Irish Centre for Human Rights 
Academic year 2011-12

Course Outline for EU Fundamental Rights Law and Policy 
(subject to revision)

(LW474 - 7.5 credits: “The European Union and Human Rights”)

	Objective
	Respect for fundamental rights is one of the basic principles on which the European Union (EU) is based. The objective of this postgraduate course is to first examine the evolution and development of the EU’s system of fundamental rights protection, from the early case law of the Court of Justice to the most recent Treaty and legislative changes, and in particular the content and scope of the EU Charter of Fundamental Rights. The interplay between the EU and the Council of Europe systems of fundamental rights protection will also be scrutinised. 
The second part of this course focuses on relevant EU Policies. The internal challenges faced by the EU are outlined and particular consideration is given to the EU Fundamental Rights Agency. Finally, EU action regarding the external promotion and protection of fundamental rights will be covered.

	Lecturer
	Name
	Office
	Ext
	E-mail

	
	Dr. Laurent Pech, 
Jean Monnet Lecturer in EU Public Law

	School of Law 
Room 501 
(Tower 2)
	3256
	Laurent.pech@nuigalway.ie 
(Please email to arrange appointment, etc.)

	        Times
(6 seminars of 
 3hrs each)
	Semester  
	Day
	Time
	Venue

	
	II
	TBD
	
	HRC seminar room

	Overall Learning Outcomes
	Upon completion of this course you should be able to:
· Outline the evolution of the role played by the EU concerning the protection of fundamental rights; 
· Understand the basic principles of EU human rights law;
· Explain how EU human rights law is enforced and in particular how EU and Member State actions can be challenged; 
· Critically evaluate the recent institutional initiatives and policy development in the human rights field; 
· Critically evaluate the complex relationship between the EU and the ECHR;
· Critically evaluate the role played by the EU in the promotion and protection of human rights worldwide.

	Format
	The course comprises a combination of seminars as well as guest lectures. All students are expected to complete required readings PRIOR to seminar meetings. They should engage the readings actively, look for underlying themes and problems, and be prepared to discuss issues arising at the seminars.

	Programme(s)
	LL.M. Programmes at the Irish Centre for Human Rights

	Course Material
	Reading materials (primary materials, academic articles and cases) will be made available on blackboard (http://blackboard.nuigalway.ie)

	Core Text / Additional References
	There is currently no textbook specifically covering EU Human Rights Law and Policy. Note however that OUP has announced the forthcoming publication of a textbook by Olivier de Schutter and provisionally entitled Fundamental Rights in the European Union. This book will offer the first full-length overview of the EU as a human rights organization and will certainly be ideal as a companion for this postgraduate course. 
To palliate the absence of a specific textbook, a large number of academic articles will be made available on Blackboard. For an authoritative introduction and additional references, you may want to consult Craig and de Burca’s classic EU law textbook (5th edition was published by OUP in 2011) as it offers a substantial introduction to EU human rights law (see chap. 11). 

	Assessment
	Students who choose two 7.5 credit courses are only required to submit a single piece of work (10,000 words) on one of the courses.
Students wishing to submit an essay for this course must email their essay title/research proposal to me asap. 
Final submission date TBA.






	
DETAILED COURSE OUTLINE (subject to change)




	
Topic 1: Introduction - Fundamental Rights in the EU Legal Order
(Seminar 1: 
date TBA)
	1. The Court of Justice’s Decisive Lead
1.1 The EC bound by “General Principles of Law” including Fundamental Rights
1.2 The Rights Protected: Sources
1.3 Fundamental Rights Amendments to the EU Treaties 
 
2. Challenges to EU Action: Adjudication of Fundamental Rights Claims
2.1. Situation pre-Lisbon (Impact of the “three-pillar structure”)
2.2 Situation post-Lisbon

	Reading materials:
H. Abbott, “The European Court of Justice and the Protection of Fundamental Rights” (2008) 1-2 Irish Journal of European Law 79. 
M. Dougan, “The Treaty of Lisbon, 2007: Winning Minds, not Hearts” (2008) 45 Common Market Law Review 617. 
X. Groussot and L. Pech, “Fundamental Rights Protection in the EU post Lisbon Treaty,” European Question no. 173, Policy Papers of the Foundation Robert Schuman, 14 June 2010.
Further reading (not available on Blackboard): 
P. Alston and J.H.H. Weiler, “An ‘Ever Closer Union’ in Need of a Human Rights Policy: The European Union and Human Rights” (1998) 9 European Journal of International Law 658.
F. van den Berghe, “The EU and Issues of Human Rights Protection: Same Solutions to More Acute Problems” (2010) 16 European Law Journal 112. 






	

Topic 2:
Recurrent and New Problems
(Seminars 
no. 2 and 3)

	1. Challenges to Member State Action
1.1 Situations “within the scope” of Community/Union law
1.2 Situations “outside the scope” of Community/Union law

	Reading materials:
G. De Búrca, “Fundamental Human Rights and the Reach of EC Law” (1993) 13(3) Oxford Journal of Legal Studies 283.
Editorial, “The relative autonomy of the EU Human Rights Standard” (2008) 4 EuConst 199.



2. Conflict of Norms: Fundamental Freedoms v. Fundamental Rights
2.1 Case C-112/00 Schmidberger [2003]
2.2 Case C-36/02 Omega [2004]

	Required readings:
Cases mentioned above. 
J. Morijn, “Balancing Fundamental Rights and Common Market Freedoms in Union Law: Schmidberger and Omega in the Light of the European Constitution” (2006) 12 European Law Journal 15.
Further reading:
V. Skouris, “Fundamental Rights and Fundamental Freedoms: the Challenge of Striking Delicate Balance” (2006) 17 EBLR 225. 
L. Zucca, “Conflicts of Fundamental Rights as Constitutional Dilemmas”, in E. Brems (ed.), Conflicts Between Fundamental Rights (Intersentia, 2008).



3. The EU and the ECHR
3.1 EU Accession to the ECHR: Pre-Lisbon Debate
3.2 Reality of the “disharmony” argument between the case law of the “Luxembourg” and “Strasbourg” courts
3.3 ECtHR control of national measures that implement or apply EU law
3.4 EU Accession to the ECHR: Post-Lisbon Issues
3.4.1 Legal Issues
3.4.2 Procedural and Practical Issues

	Required readings:
G. Harpaz, “The European Court of Justice and its Relations with the European Court of Human Rights: The Quest for Enhanced Reliance, Coherence and Legitimacy” (2009) 46 Common Market Law Review 105
T. Lock, “EU Accession to the ECHR: Implications for Judicial Review in Strasbourg” (2010) European Law Review 777.
Further reading: 
S. Greer and A. Williams, “Human Rights in the Council of Europe and the EU: Towards ‘Individual’, ‘Constitutional’ or ‘Institutional’ Justice” (2009) 15 European Law Journal 462.
T. Lock, “Beyond Bosphorus: The European Court of Human Rights’ Case Law on the Responsibility of Member States of International Organisations under the European Convention on Human Rights” (2010) 10 Human Rights Law Review 529.



4. EU Courts review of UNSC measures: L’Affaire Kadi (ECJ, Joined Cases C-402/05 P and C-415/05 P, Kadi and Al Barakaat v. Council and Commission [2008])

	Readings Materials:
Judgment mentioned above.
B. Kunoy and A. Dawes, “Plate Tectonics in Luxembourg: The Ménage à Trois Between EC Law, International Law and the European Convention on Human Rights Following the UN Sanction Cases” (2009) 46 Common Market Law Review 73.  
Further reading:
P. Eeckhout, “Community Terrorism Listings, Fundamental Rights, and UN Security Council Resolutions. In Search of the Right Fit” (2007) 3 European Constitutional Law Review 183.
L. Pech, “Trying to Have it Both Ways - On the First Judgments of the Court of First Instance Concerning EC Acts Adopted in the Fight against International Terrorism” (2010) 1 Irish Human Rights Law Review 287.
N. Turkulen Isiksel, “Fundamental Rights in the EU after Kadi and Al Barakaat” (2010) 16(5) European Law Journal 551.






	
Topic 3:
The EU Charter of Fundamental Rights
(Seminar 4)

	1. Legal status
1.1 Status pre-Lisbon
1.2 Status post-Lisbon

2. Content

3. Controversial Features
3.1 New rights or re-statement of existing rights?
3.2 Overlap with the ECHR 
3.3 Distinction Right/Principle and Justiciable nature of Socio-Economic Rights 
3.4 Scope of Application
3.5 UK/Poland/Czech “Op-out” Protocol

4. Judicial reliance on the EUCFR post LT

5. Fundamental Rights Proofing of EU Legislation

	Reading Materials:
Charter of Fundamental Rights of the European Union, [2010] OJ C 83/389.
Explanations Relating to the Charter of Fundamental Rights, [2007] OJ C/303/17.
Communication from the Commission, Strategy for the effective implementation of the Charter of Fundamental Rights by the EU, COM(2010) 573/4, 20 October 2010.
L. Pech, The European Union and its Constitution (Dublin: Clarus Press, 2008), chap. 6.
Further reading: 
K. Lenaerts and E. de Smijter, “A Bill of Rights for the European Union” (2001) 38 Common Market Law Review 273.
C. McCrudden, “The Future of the EU Charter of Fundamental Rights” Jean Monnet Working Paper No. 10/01.
[bookmark: SR;38][bookmark: SR;40][bookmark: SR;48]Lord Goldsmith, “The Charter of Rights - a brake not an accelerator” (2004) 5 European Human Rights Law Review 473.
R. Davis, “A Brake? The Union’s New “Bill of Rights”’ (2005) 5 European Human Rights Law Review 449






	
Topic 4: 
The EU Fundamental Rights Agency 
(Seminar 5)

	1. Introduction: The genesis of the EU FRA

2. The FRA’s role as laid down in EC Regulation 168/2007
2.1 Establishment/Objective
2.2 Tasks 
2.3 Legislative Scrutiny
2.4 Geographical scope
2.5 Material Scope
2.6 Co-operation with other bodies
2.7 Independence/Structure 

3. Critical Assessment
3.1 Geographic Remit
3.2 Thematic Remit
3.3 Co-operation with the Council of Europe

	Reading materials:
Council Regulation (EC) No 168/2007 of 15 February 2007 establishing a European Union Agency for Fundamental Rights.
A. Von Bogdandy and J. Von Bernstorff, “The EU Fundamental Rights Agency within the European and International Human Rights Architecture: The Legal Framework and some Unsettled Issues in a New Field of Administrative Law” (2009) 46 Common Market Law Review 1035.
Further reading:
P. Alston and O. de Schutter (Eds.), Monitoring Fundamental Rights in the EU: The Contribution of the Fundamental Rights Agency (OUP, 2005).
G. Toggenburg, “The role of the new EU Fundamental Rights Agency: Debating the ‘sex of angels’ or improving Europe’s human rights performance?” (2008) 33 European Law Review 385.






	
Topic 5:
Fundamental Rights Protection as an objective of EU External Policies
(Seminar 6)

	1. Introduction: EU External Policy and Fundamental Rights

2. Overview of the main EU instruments
2.1 Unilateral and bilateral instruments
2.2 Special case-study: “human rights dialogues”

3. Human Rights Clauses in EU’s External Agreements
3.1 History and Different Types of Human Rights clauses
3.2 Legality of Human Rights clauses
3.3 Use, Monitoring and Sanctions
3.4 Critical assessment of the EU’s implementation of human rights and democracy clauses 

	Reading Materials:
EU Commission, EU Report on Human Rights 2009 (Luxembourg: EC, 2010)
EU Commission, Inventory of Agreements containing the Human Rights Clause, 8 February 2011. 
Further reading: 
B. Brandtner and A. Rosas, “Human Rights and the External Relations of the EC: An Analysis of Doctrine and Practice” (1998) 9 European Journal of International Law 468
European Parliament, Note: Human Rights and Democracy Clauses in the EU’s International Agreements, 29 September 2005
L. Bartels (author of the EP 2005 note), Human Rights Conditionality in the EU’s International Agreements (OUP, 2005)
A. Albi (2009) “Ironies in Human Rights Protection in the EU: Pre-Accession Conditionality and Post-Accession Conundrums” (2009) 15(1) European Law Journal 46.
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