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Aim
The module seeks to provide post-graduate students with a general introduction to procedural frameworks in place at the international criminal tribunals (particularly the ICTY and the ICTR) and the ICC.
Learning Outcomes

By the end of the course, the student should be familiar with the general procedural framework of the principal international courts, and will be aware of the issues which tend to arise most often in the practice of international criminal law. She/he will be also be familiar with primary interests to be balanced when considering procedural issues, and the methods of researching the jurisprudence of the international criminal tribunals and the ICC on procedural points.
Mode of Study

6 three-hour seminars focused on the study of relevant instruments and judicial decisions. Students are expected to prepare the seminars by reading the material recommended in the outline.

They should also, each week, bring with them the official documents (those corresponding to the subject of the day) on paper or on a laptop, so that they can be properly discussed in class.

Evaluation

Students are required to submit an essay of approximately 9,000 words, including footnotes and excluding the bibliography (word limit: 10,000 words. Essays over the limit will be penalized).

The essay is to include a comprehensive bibliography listing, as separate rubrics, international and national legal instruments, case law and academic literature. The essay should have a table of contents and, if abbreviations are used in the essay, a table of abbreviations.
Please be aware that the university plagiarism policy will be applied strictly: www.nuigalway.ie/exams/Plagiarism.html
Essential texts
Students should obtain the following:

William A. Schabas, Introduction to the International Criminal Court, 3rd ed., Cambridge: Cambridge University Press, 2007

William A. Schabas, The United Nations International Criminal Tribunals for the former Yugoslavia, Rwanda and Sierra Leone, Cambridge: Cambridge University Press, 2006

Students should familiarize themselves prior to the beginning of the course with the Rules of Procedure and Evidence of the ICC,
 the ICTY
 and the ICTR
.
------------------------------------------------------

CONTENTS OF THE LECTURES

FIRST LECTURE
1) Overview of procedure in international criminal proceedings
i) The rules of procedure and evidence at the ICC, ICTY, ICTR and SCSL
ii) Admissibility (ICC)

iii) Investigation

iv) Indictment/statement of charges
v) Arrest or surrender

vi) Initial appearance

vii) Pre-trial proceedings generally
(a) Role of the pre-trial chamber at ICC compared to the ICTY and ICTR
(b) Role of victims in ICC pre-trial and trial proceedings

(c) Pre-trial briefs, lists of exhibits and lists of witnesses
viii) Trial 

(a) Opening statement

(b) Prosecution case

(c) Witness protection issues

(d) Submission of “no case to answer” 
(e) Defence case

(f) Submission of newly-discovered or rebuttal evidence by prosecution

(g) Closing statement and sentencing submissions

(h) Trial judgement

ix) Appeal 
(a) Appeal briefs

(b) Submission of new evidence on appeal

(c) Appeal hearings

(d) Appeal judgement

x) Review or reconsideration of appeal judgement

xi) Revision of sentence; early release
SECOND LECTURE
2) Rights of the suspect and the accused 
i) Rights of suspects during investigation

ii) Fitness to stand trial

iii) Joinder and severance of accused

iv) Joinder and severance of indictments

v) Self-representation; role of amici curiae vis-à-vis self-represented accused
vi) Right of accused to be tried in own presence

vii) Communication rights of accused while in custody

viii) Right to conduct hunger strike

ix) Conjugal rights

x) Right to trial without undue delay

xi) Right to expeditious trial

xii) Right to testify in own defence; effect of accused’s election not to testify

xiii) Right to protection against self-incrimination

xiv) In-court identification of accused

3) Provisional/interim release

i) Presumption of pre-trial detention v. presumption of pre-trial release: developments in the jurisprudence
ii) Assessment of flight risk

(a) Voluntary surrender

(b) Length of expected sentence

(c) Guarantees from States

(d) Prior history of evading arrest

iii) Interference with witnesses or evidence: the burden of proof
iv) Discretionary factors 

(a) Anticipated period of pre-trial detention 

(b) Accused agreeing to be interviewed by the prosecution

v) Engaging in political activity while on release

vi) Provisional release of convicted persons following trial

vii) Provisional release for medical treatment, and for humane reasons

viii) Freedom of speech while on provisional release

ix) House arrest

THIRD LECTURE
4) Evidence
i) Admissibility of written witness evidence

(a) Arguments for and against

(b) Evidence going to the “acts and conduct of the accused”

(c) Evidence of deceased witnesses

ii) Judicial notice of adjudicated facts, and facts of common knowledge

iii) Evidence obtained in contravention of domestic law
iv) Admissibility of a pre-trial statement by the accused

v) Examination-in-chief of hostile or adverse witnesses (particularly insiders)
vi) Intercept evidence: legality and authenticity 
vii) Expert evidence

viii) Proofing of witnesses: the ICC v. ICTY and ICTR
ix) Evidence of “summarizing” witnesses; the ultimate issue rule

x) Evidence provided by States which may impact on state security
xi) Scope of cross-examination
xii) Duty of cross-examining party to put that party’s case to the witness

xiii) Prior inconsistent statements

xiv) Subpoenas
(a) Subpoena ad testificandum and subpoena duces tecum generally

(b) For State representatives and UN officials
(c) For pre-testimony interview of witness

xv) Application to reopen a case

(a) Rebuttal evidence

(b) Fresh evidence

xvi) New evidence on appeal

FOURTH LECTURE
5) Plea agreements

i) Arguments for and against 

(a) Furthering reconciliation

(b) Assisting investigations

(c) Resource considerations: caseload volume

(d) Combatting historical revisionism

(e) Victims: are their voices heard?

ii) Co-operation with the prosecution

iii) Plea bargaining

6) Sentencing

i) Objectives of punishment in international criminal proceedings

(a) Retribution

(b) Rehabilitation

(c) Deterrence

ii) Aggravating factors

(a) Abuse of a position of authority

(b) Particular vulnerability of the victims

(c) Youth of the victims

(d) Particular cruelty or depravity when carrying out the offence

(e) Commission of the offence over an extended period
iii) Mitigating circumstances

(a) Youth of the convicted person
(b) Advanced age of the convicted person
(c) Co-operation with the prosecution

(d) Remorse

(e) Duress 

(f) Diminished mental responsibility
(g) Guilty plea

(h) Voluntary surrender

(i) Post-crime efforts at reconciliation

(j) Ill-health

iv) “Double counting” of the same conduct

v) Assessment of the harm caused 

vi) Discrepancies between ICTY and ICTR
vii) Whether sentencing guidelines should be used

viii) Whether sentencing hearing should take place after conviction

ix) Consecutive v. concurrent sentences 

x) Minimum sentences

xi) Review of sentences

FIFTH LECTURE
7) Indictments and disclosure

i) Indictments

(a) Developments in drafting indictments 1996-2008

(b) Specificity

(c) Drafting an allegation of participation in a joint criminal enterprise

(d) Drafting a genocide allegation

(e) Adding new charges just before trial

ii) Disclosure

(a) by the prosecution 

1. generally

2. of exculpatory evidence

3. where the information provider declines to consent

(b) by the defence 

1. pre-trial briefs and lists of witnesses

2. alibi

(c) consequences of late disclosure or failure to disclose
8) Contempt

i) Refusing to answer questions during testimony

ii) Perjury

iii) Refusing to appear to testify

iv) Publishing protected information

v) Interference with witnesses

vi) Penalties

9) Ethics and conflicts of interest 
i) Disqualification of a judge due to conflict of interest
ii) Ethical duties for counsel generally and codes of conduct
iii) Defence counsel: conflicts of interest between clients

iv) Defence counsel: ethical duties to the client and to the court

v) Prosecution: duties to investigate defence case: ICC v. ICTY and ICTR

SIXTH LECTURE
10) Appeals

i) Jurisdiction of the Appeals Chamber

ii) New evidence on appeal

iii) New alibi on appeal

iv) Self-representation during appeal

v) Right to reopen an abandoned appeal

vi) Entering new convictions at the appeal stage
vii) Reconsideration and review after final appellate judgement

11) Transfer of cases from international tribunals to domestic courts

i) The applicable test

ii) Transfer distinguished from extradition

iii) Jurisdictional problems in the receiving state (Norway; Netherlands)

iv) Fair trial guarantees in the receiving state (Rwanda)

� � HYPERLINK "http://www.icc-cpi.int/library/about/officialjournal/Rules_of_Proc_and_Evid_070704-EN.pdf" ��http://www.icc-cpi.int/library/about/officialjournal/Rules_of_Proc_and_Evid_070704-EN.pdf�


� � HYPERLINK "http://www.un.org/icty/legaldoc-e/basic/rpe/IT032Rev41eb.pdf" ��http://www.un.org/icty/legaldoc-e/basic/rpe/IT032Rev41eb.pdf�


� � HYPERLINK "http://69.94.11.53/ENGLISH/rules/index.htm" ��http://69.94.11.53/ENGLISH/rules/index.htm�
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