Issues for consideration regarding customary law and TK regulation

The following is an indicative list of some of the issues, which require consideration in the development of measures to recognise the role of customary law in international regulation of ABS and TK. These may be used as a guide for speakers in the preparation of their presentations and will help inform roundtable discussions. 

1. To what extent should and could an international regime regulate misappropriation of traditional knowledge and traditional cultural expressions? How can it regulate misappropriation arising from a breach of customary law (e.g. the unapproved use of traditional knowledge shared in accordance with traditional knowledge sharing practices - e.g. singing of songs, use of traditional medicine - which would does not signify a right for third party use)?  

2. What possibilities and limitations exist for negotiating and enforcing contracts where (a) the contract includes terms drawn from customary law, (b) the law of the contract is defined as customary law or a combination of national law and customary law, (c) the jurisdiction of the contract is defined as a country or community where customary law will govern the decision making process.

3. What obstacles and possibilities exist for securing enforcement in a national or foreign jurisdiction, as appropriate, of a decision made on the basis of customary law (a) where the decision was made (a) by a traditional authority i.e. a community assembly, or chief etc. (b) in a tribal court recognised under national law (c) in a national court applying customary law? 

4. What challenges and opportunities are to be faced when seeking to secure recognition of unwritten customary law before a court or in alternative dispute resolution (ADR). To what extent can unwritten customary law be applied to a non-indigenous defendant (a) where the contract provides for its application (b) in a case of misappropriation 

5. What form of judicial, administrative of ADR mechanisms might best serve as a means for developing countries and indigenous peoples to seek access to justice regarding (a) breach of their contractual rights (b) misappropriation of  traditional knowledge and/or associated genetic resources.

6. Article 9.1 of the Draft Protocol on Access to Genetic Resources and Benefit provides that 

In implementing their obligations under this Protocol, Parties shall give due consideration of
indigenous and local community laws, customary laws, community protocols and procedures, of
indigenous and local communities, as applicable, with respect to traditional knowledge associated with
genetic resources.

To what extent would a requirement to give "due consideration" oblige states to establish mechanisms for securing recognition and respect for customary law (a) in the country where the relevant indigenous peoples reside (b) in the country where there knowledge is being used (c) at the international level in the form of ADR mechanisms.

7. What format, content and nature may Community protocols take and what mechanisms may they adopt in order to provide a sound legal basis for regulation of access to genetic resources, TK and traditional cultural expressions? What recognition is required by national law for community protocols to serve as the basis for prior informed consent procedures?  To what extent should community protocols be based upon customary law principles, and who should decide what those principles are?

8. What rules of evidence should apply to customary law in order to ensure legal certainty, while respecting the frequently secret nature of indigenous laws and its dynamic unwritten form. 

9. To what extent may indigenous peoples and local communities rights over traditional knowledge be protected by existing contract, tort and intellectual property rights regimes (a) regarding the commercial value of resources and knowledge (b) regarding the moral and spiritual rights associated with resources and knowledge. 

10. Can native title to genetic resources, traditional knowledge and/or traditional cultural expressions be identified and if so to what extent is it distinct or similar to native title to land and mineral resources? what responsibility has the international community to secure rights over genetic resources in favour of indigenous peoples?

11. Has international human rights law and state practice established or is it in the process of forming customary international law regarding obligations by states to regulate access to and use of traditional knowledge in accordance with customary law?
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