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	Objective
	This course is designed to provide students with an introduction to contemporary international refugee law and in particular to:

· Provide students with an overview of the international, regional and domestic standards regulating asylum

· Expose students to the challenges faced by states in fulfilling their legal obligations towards refugees as well as those faced by asylum seekers in attempting to become recognised refugees

· Foster a critical appreciation of the link between refugee law and power and justice

	Lecturers
	Name
	Office
	Ext
	E-mail

	
	Ciara Smyth
	Room 403, Tower 2, Concourse
	2937
	ciara.m.smyth@nuigalway.ie

	
	
	
	
	

	
	
	
	
	

	Times
	Semester  
	Day
	Time
	Venue

	
	Seminars
	Thursday
	17:00 – 20:00
	Irish Centre for Human Rights

	Overall Learning Outcomes
	Upon completion of this course you will be able to:

· Understand the basic concepts of refugee law and how the refugee process works

· Be aware of the interplay between international standards, regional influences and domestic law

· Be able to analyse refugee problems from a human rights perspective

· Appreciate the political context in which refugee law operates

· Have a considered view on how refugee flows should be managed at a universal, regional and domestic level, now and into the future

	Format
	The course comprises a series of 6 seminars, delivered by the lecturer, but with presentations and contributions by students both desired and expected. 

Students are expected to prepare for the seminars by reading the material recommended in the syllabus.  These consist of academic articles, judgements from national courts, international courts and treaty bodies. Students should be familiar with the applicable international instruments. Students are urged to go beyond the recommended readings by consulting secondary materials.    

	Programme(s)
	LL.M. in International Human Rights Law, full-time and part-time

	Course Material
	A course web is available at http://blackboard.nuigalway.ie

	Core Text
	There is no set text but the following will be of use:
· Guy S. Goodwin-Gill and Jane McAdam, The Refugee in International Law 3rd ed (Oxford: Clarendon Press, 2007)

· James C. Hathaway, The Rights of Refugees under International Law (Cambridge: Cambridge University Press, 2005)

· Dug Cubie and Fergus Ryan, Immigration, Refugee and Citizenship Law in Ireland, Cases and Materials (Thomson Round Hall, 2004)

· Gina Clayton, Textbook on Immigration and Asylum Law 2nd ed (Oxford: Oxford University Press, 2006)

	Supplementary Texts
	The following journals may be of interest:

· European Journal of Migration and Law (Print holdings from 2003; Hein-on-Line from 1999 Vol.1, Issue 1 – 2003, Vol. 5, Issue 4)

· International Journal of Refugee Law (Lexus Nexus)

· International and Comparative Law Quarterly (On line – no fee)

· European Journal of International Law (Lexus Nexus)

· European Law Journal (Remote access through library)

· Common Market Law Review (Print holdings from 1963 Vol. 1 onwards)

	Assessment
	Students are to prepare a 10,000 word essay on a subject relevant to the course material. The subject must be approved of by Ms. Smyth. Due date will be supplied in the first class.


Course content

Seminar 1 - Introduction

Refugee law concerns the relationship between the state and the foreign national who seeks protection from the state.  In this first seminar we explore issues that lie at the heart of refugee law.  What is the obligation of a state or society to admit the ‘stranger’?  What is the rationale for borders and migration control?  What is the difference between the asylum seeker and other types of immigrant?  We look at the history of the treatment of refugees and the impact of the historical refugee on the law today.  The seminar includes an overview of the universal refugee protection instrument – the 1951 Convention relating to the Status of Refugees, as well as the three systems of regional protection (American, African and European) and the role of the United Nations High Commissioner for Refugees.  During the course of the seminar, we explore the meaning of core concepts such as ‘refugee’, ‘asylum-seeker’, ‘internally displaced person’ and ‘refoulement’. 

Seminar 2 - The 1951 Convention: the inclusion clause
The starting point for any discussion on refugee law is the seminal refugee protection instrument ─ the 1951 Convention relating to the Status of Refugees.  The cornerstone of this convention is the clause that defines who a refugee is, known as the inclusion clause (Article 1A(2)).  In brief, this article describes the refugee as someone who has a well founded fear of persecution for reasons of race, religion, nationality, membership of a particular social group or political opinion and who is unable to return home because of such fear.  While at first glance this may seem like a straightforward definition, in actual fact it is highly technical and in practice it is very difficult for an asylum seeker to fulfill.  In this seminar we explore the different elements of the definition.  For example, what kind of harm is ‘persecution’?  How bad does the harm have to be to meet the threshold?  How is a ‘well founded fear’ evaluated?  How is a link to one of the grounds (race, religion etc.) made out?  What does ‘membership of a particular social group’ mean?  The definition of a refugee is a product of a particular historical moment and poses problems for certain groups of asylum seekers today, such as women and children.  We examine these problems and current attempts to overcome them.  

Seminar 3 - The 1951 Convention: non-refoulement, the exception to non-refoulement and the exclusion clause

The most basic right that attaches to refugee status is the right not to be sent back to a country where one’s life or liberty is threatened.  This is called the right of non-refoulement and is laid down in article 33(1) of the convention.  However, this right must be understood in the light of two other important clauses in the convention.  Firstly, there is a limitation clause in Article 33(2) which provides that the prohibition of refoulement does not apply if the person is a serious threat to the security of their host country or to the community of their host country if they have been convicted of a particularly serious crime.  Secondly, Article 1F provides that a person who might otherwise meet the definition of a refugee can be excluded from refugee status on a number of grounds, for example, if he/she has committed a war crime or a crime against humanity in his/her country of origin.  Since such a person is excluded from refugee status, he/she can be returned home without violating the non-refoulement guarantee (as this only applies to refugees).  So in brief, refugee status is not absolute.  This reflects the concern of the drafters that the convention not be abused by people who themselves have committed human rights violations.  In this seminar we examine in some detail how these various articles work in practice and discuss a worrying phenomenon that has become particularly pronounced since 9/11 – the criminalization of migration. 

Seminar 4 - Non-refoulement under international human rights law

Separately from refugee law, human rights law has developed its own standards relating to non-refoulement in the torture context.  These are laid down in Article 3 of the Convention Against Torture, Article 7 of the International Covenant on Civil and Political Rights and Article 3 of the European Convention on Human Rights.  Basically, the human rights non-refoulement guarantee provides that a person cannot be sent back to a country where there is a real risk of facing torture.  This is an absolute prohibition and admits no exceptions.  As a result, human rights law provides an additional layer of protection to some asylum seekers (i.e. those whose fear of persecution relates to torture).  In this seminar we explore these articles and the case-law of the relevant treaty monitoring bodies/court.  We ask how extensive the additional protection is in reality and explore the fate of people who are effectively ‘unreturnable’ under human rights law but who are not refugees and therefore have no status and few rights.

Seminar 5 - The Common European Asylum System

Having thoroughly explored the 1951 Convention relating to the Status of Refugees, in this seminar we move on to examine the system of regional protection of most relevance to Ireland, namely, the EU Common European Asylum System.  It may not be immediately apparent why the EU has developed its own laws regulating asylum.  However, once we remember that free movement of persons and the abolition of borders is a primary goal of the EU, it becomes clear that it is not just EU citizens who can move freely, but anyone who successfully manages to enter one of the member states.  Throughout the 1990s this posed two problems for the member states in the context of asylum – ‘asylum shopping’ and ‘refugees in orbit’.  The first refers to the phenomenon of asylum seekers moving irregularly from one EU country to another, depending on which countries were perceived to be the ‘softer touch’, making successive asylum claims and avoiding deportation.  The second refers the failure of member states to take responsibility for asylum seekers by trying to pass the buck to other member states.  In order to resolve these problems, the EU decided to harmonise asylum law across member states.  The result is four directives and a regulation that aim to build upon the 1951 Convention.  We critically examine these instruments and ask whether they do indeed build upon the convention or conversely, whether they undermine it.

Seminar 6 - Refugee law in Ireland

Until the mid 1990s, Ireland was a country of net emigration and there were very few asylum seekers.  The few people that applied for asylum in Ireland each year were processed by the London branch of UNHCR.  This situation changed radically in the mid 90s, with thousands seeking asylum annually.  This meant that the government had to develop a set of law and institutions from scratch within a very short space of time.  In this seminar we critically examine the historical development of asylum law and process in Ireland.  We also explore the so-called ‘Irish born child’ phenomenon - the ‘pull factor’ of citizenship entitlement of children born in Ireland to asylum seekers.  We examine how this issue was dealt with by the courts and ultimately by referendum.  We ask how Ireland compares to other host countries in terms of asylum protection and explore its rather unusual relationship with EU asylum law.  Finally we investigate how the system is due to be reformed in the near future.
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