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ABSTRACT

This article seeks to explore the relationship betueen the growing phenomenon of
globalization and the field of housing rights. I begn with a general description of glo-
balization, and move on to discuss its effect on homelessness, and on housing systems
across the world. I examine the role of global corporations; the globalization of housing
finance and real estate investment; the reordering of cities and slums; the idea of the
minimalist state; and the effects of privatization. I examine the rise of governance net-
works and how they have created new patterns of making law; globalization’s effect on
housing policy; and its effects on the movement of people. Next I look to the idea of
housing rights and some specific instances of theirdevelopment through the United Na-
tions, the Council of Europe, and the European Unian. These rights may offer the pos-
sibility of mediating the excesses of neo-liberal gbbalization and promote social equality
and inclusion. I conclude with a call to reconsidertraditional liberal legal models and
housing-as-property regimes, and recommend the legalconcept of the “home” may be a

more appropriate base model for housing rights in aglobalizing world.
INTRODUCTION

Today, globalization or global neo-liberalism is sen as ubiquitous. It is accred-
ited with dramatic developments in all areas of wok, consumption, technology, and
most areas of modern life. Housing addresses the baic need for human shelter, but

also facilitates the essential human requirement fa a home. Housing has become
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the contemporary universal repository of houschold wealth and equity. Similarly,
there is a developing corpus of jurisprudence and lterature on human rights with
housing rights as an integral element. The impact d these contemporary develop-
ments on housing systems, law, and policy has not leen widely examined.

This article explores aspects of globalization and housing rghts. Part One
includes an overview of globalization and its impacts on housing systems world-
wide, but particularly in Europe. Part Two outlines the globalization of housing
corporations, property rights, housing finance markets and knders, real estate in-
vestment in housing, the reordering of cities and creation of shims, new roles for
the state, and globalized migrants and refugees. Part Three examines housing
rights as promulgated within international and European legal instruments and
precedents, while Part Four attempts to trace contemporary interaction between
housing rights and globalized/neo-liberal impacts on housing systems.

The effects of globalization are mediated by states, institutions, and individu-
als, creating different outcomes based on varying historical political legacies.
Many international and regional instruments and monitoring agencies are ex-
panding the definition of housing rights, exhorting states to adopt appropriate
policy, legal, and administrative measures. Yet courts regularly act as the final
arbiters of individual violations of housing rights at the natonal level, but increas-
ingly at the regional or supra-national level, addressing key critical structural
housing issues expressed as individual disputes. The conflictbetween historically
hallowed property rights and emerging housing rights can mask a deeper gulf,
which is both structural and conceptual. Could a modern interpretation of home

offer a way forward for housing rights in this age of globalizaton?
I. DEpPicTING GLOBALIZATION
A. Defining Globalization
Definitions of globalization are diverse, and the term itself is hotly contested.'

Globalization is a generic term used to describe a range of ecnomic, industrial,
social, military, and cultural changes that have created high levels of interdepen-

1. See, e.g., PauL HirsT & GranaME THOMPSON, GLOBALIZATION IN QUEsTION: THE INTERNA-
TioNAL EcoNnomy AND THE PossiBiLITiES OF GovERNANCE (1996); PuiLLippe LEGraIN, OPEN
WorLp: Tue TrutH ABouT GLosaLizaTioN (2004); RoLanp RoBerTSON, GLOBALIZATION: SociaL
TuEeory AND GLoBAL CULTURE (1992); Saskia SasseN, LosiNg CONTROL? SOVEREIGNTY IN AN AGE
oF GrosavLizaTtion (1996).
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dence, interaction, and integration among different parts of the world, between
people, and between producers and consumers?

Technological development and communication are key features of global-
ization, which have also been variously conceived as action at a distance; time-
space compression; accelerating interdependence; a shrinkingworld; and among
other concepts, global integration, the reordering of interregional power relations,
consciousness of global conditions, and the intensification of interregional con-
nectedness. The local becomes embedded within more expansiw sets of interre-

gional relations and networks of power—the global village?

From the information superhighway to the international trade in
drugs and arms, to the phenomenal impact of MacWorld, Nike
and the global media, the subject of globalization has come © con-
cern all and sundry. At the core of most discussions of the issue is
the extraordinary explosion of both technology and informaton, in
ways that have considerably reduced the twin concepts of time and
space. In particular, information and communications techmology
(ICT) has emerged as perhaps the most dominant force in the
global system of production, albeit with significant ramifiations in

all other spheres of contemporary human existence!

Anthony Giddens regards globalization as having four dimensbns, involving

the world capitalist economy, the nation-state systems, the world military order,’

2. There is an important distinction between internationalization and globalization. See Davip
HeLp ET AL., GLoBAL TrANsSFORMATIONS: PoLiTics, Economics, anp CuLTure 5258 (1999).

3. See David Held & Anthony McGrew, The Great Globalization Debate: An Introduction, in
Tue GrosaL TrRANSFORMATIONS READER: AN INTRODUCTION TO THE GLOBALIZATION DEBATE 1
(David Held & Anthony McGrew eds., 2d ed. 2003).

4. UN. Econ. & Soc. Council [ECOSOC], Sub-Comm. on Promotion and Protection of
Human Rights, Preliminary Report: The Realization of Economic, Social and Cultural Rights: Glo-
balization and Its Impact on the Full Enjoyment of Human Rights, § 6, UN Doc. E/CN.4/
Sub.2/2000/13 (June 15, 2000) (prepared by J. Oloka-Onyango & Deepika Udagama) [hereinafter
Preliminary Report].

5. The effects of the globalized world military order on housing have been enormous. Today,
more than five million Palestinian refugees continue to be prevented from returning to their homes
and recovering their land and properties. See CentrE oN Housing Ricurs anp Evicrions
(COHRE) & BALDI, RurinG PaLestiNe: A History oF LEGALLY SANCTIONED JEWISH—ISRAELI
Se1zure oF Lanp N PaLesTINE (2005). See also ECOSOC, Comm. on Human Rights, Economic,
Social and Cultural Rights: Report of the Special Rapporteuron Adequate Housing as a Component of
the Right to an Adequate Standard of Living, § 35-39, UN Doc. E/CN.4/2005/48 (Mar. 3, 2005)
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and the international division of labor. Globalization primarily involves the inten-
sification of worldwide social relations?

A precise and widely quoted definition of globalization is put forward by
David Held and others as “a process (or set of processes) whichembodies a trans-
formation in the spatial organization of social relations and transactions—as-
sessed in terms of their extensity, intensity, velocity and impact—generating
transcontinental or interregional flows and networks of activity, interaction, or
the exercise of power.”

Globalization has been described as an ideological construction, a convenient
myth, which, in part, helps justify and legitimize the neo-liberal global
project,® that is, the creation of a global free market, and the consoldation of An-
glo-American capitalism within the world’s major economic rgions.’

Of course, contemporary globalization may be no more than a continuation
of centuries old global trade, hugely intensified after the induwstrial revolution, as
addressed by Karl Marx and Frederick Engels in their description of the global
nature of capital.!’ Depicting globalization as the second great transformation,
Rhoda Howard-Hassmann supports the view that globalization is the final as-
sault of capitalism on those areas of the globe that previoudy escaped it, either
because of explicit communism or socialist politics “or because capitalism had no
interest in the region as a source of capital or resources, a source of workers or a

market.™ It now appears that globalization is forcing onto an unwilling world

(prepared by Miloon Kothari) [hereinafter Adequate Housing]. Some three million Afghan refu-
gees in Pakistan face grave uncertainty. The original houses of many have been destroyed, while
they have not been provided any alternate land and housing. Indeed, the UN Special Rapporteur
on Housing Rights reported in 2003 that top Afghan Ministers were illegally occupying land and
demolishing the homes of poor people. In recent years, millions of people have become refugees
after their homes were destroyed or seized in globalized conflicts in Bosnia-Herzegovina, Af-
ghanistan, South Africa, Angola, Ethiopia, Sudan, Mozambique, Kosovo and other countries.
The globalization of the arms trade ensures continuous conflict worldwide.
6. AnTHONY GIDDENS, THE CONSEQUENCES OF MODERNITY 64 (1990).
7. David Held et al., Rethinking Globalization, in THE GLoBAL TRANSFORMATIONS READER,
supra note 3, at 68.
8. See generally Davip Harvey, A Brier History or NEoLiBErRALISMS (2005) (giving an excel-
lent account of the development of neo-liberalism).
9. See Tom Hananor, AmEerica RuLks: US Foreion PoLicy, GLoBALIZATION AND CORPORATE
USA 13 (2003).
10. See KARL MARX ET AL., CaprtaL: A CriTiQUE of Poriticar Economy Vor. 2 (1919).
11. Rhoda Howard-Hassmann, The Second Great Transformation: Human Rights Leapfrogging
in the Era of Globalization, 27 Hum. Rts. Q. 1,5 (2005).
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the conditions of early European capitalism, ignoring the inernational human
rights law that now prohibits those conditions.”

The primary agents and institutional focus of contemporary eonomic global
practices are widely identified as transnational corporatons.” But the World
Bank, the International Monetary Fund (IMF), the World Trade Organization
(WTO), commodity and currency exchanges, and international organizations,
such as the G8, the Bilderburg Group,* the Trilateral Commission,” and the
World Economic Forum,® comprising leading industrialists and politicians, set
the agenda and course for corporations, states, and institutons to follow. The
United States promotes its policies on banking, labor, and other major economic
areas, and many countries have adopted these policies within the phenomenon

known as the “Washington Consensus.”™ This involves:

not only the US government, but all those institutions and net
works of opinion leaders centred in the world’s defacto [sic] api-
tal—the IMF, World Bank, think-tanks, politically sophisticated
investment bankers, and worldly finance ministers, all those who
meet each other in Washington and collectively define the conven-
tional wisdom of the moment . . . the belief that Victorian virtue
and economic policy—free markets and sound money—is the key

to economic development.”

Joseph Stiglitz describes the Washington Consensus policiesas:

12. Id. at 18.

13. See JorL Bakan, Tue CorroratioN: THE ParHorocicaL Pursurr orF ProriT anp Power
(2004).

14. See Jonathan Dufty, Bilderberg: The Ultimate Conspiracy Theory, BBC News ONLINE Maca-
ZINE, June 3, 2004, http://news.bbe.co.uk/1/hi/magazine/3773019.stm.

15. Trilateral Commission, About the Organization, http://www.trilateral.org/about.htm (last
visited Apr. 3,2008).

16. World Economic Forum, About the World Economic Forum, http://www.weforum.org/en/
about/index.htm (last visited Apr. 3,2008).

17. The contemporary shifting influences in global governance towards Asian countries have
been described by Ahearne and others as highlighted by the recent redistribution of IMF voting
rights in favor of China, Korea, Mexico and Turkey at the expense of European votes. See Alan
Ahearne et al., Global Governance: An Agenda for Europe (Bruegel Policy Brief, Dec. 2006), avail-
able at http://www.bruegel.org/Public/Publication_detail.phpID =1169& publication] D =1267.

18. See Leslie Sklair, Sociology of the Global System, in Tur GroavrizatioN Reaper 70, 70
(Franklin J. Lechner & John Boli eds., 2d ed. 2003).
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based on a simplistic model of the market economy, the competi
tive equilibrium model, in which Adam Smith’s invisible hand
works, and works perfectly. Because in this model there is no reed
for government—that is, free, unfettered, “liberal” markes work
perfectly—the Washington Consensus policies are sometimes re-
ferred to as “neo-liberal,” based on “market fundamentalisn,” a
resuscitation of the laissez-faire policies that were popular in some

circles in the nineteenth century.”

However, there is now a “Post-Washington Consensus [that] hasadded civil
society, social capital, capacity building, governance, tmnsparency, a new interna-

)

tional economic architecture, institution building, and safety nets.”™ But this new
consensus has also been described as “the systematic transbrmation of social rela-
tions and institutions in the developing world, in order to genemlise and facilitate
proletarianization and capitalist accumulation on a globa scale, and build specifi-
cally capitalist hegemony through the promotion of legitimaing schemes of com-
munity participation and [country| ownership.”

The role and impact on women of this new phenomenonis often ignored. The
2000 Report to the United Nations Committee on Ecoromic, Social, and Cultural
Rights (UNCESCR) on globalization examined the insttutional framework that
has been developed to pursue the essential goals of globalization and the related
questions of equality and nondiscrimination with aparticular focus on the effects of

globalization on women? In 1998 the UNCESCR pointed out that:

Women have entered the workforce in large numbers n States that
have embraced liberal economic policies. One UnitedNations survey
concludes that ‘[i]t is by now considered a stylizal fact that industrial-
ization in the context of globalization is as much female-led as it is
export led.” The overall economic activity rate of women for the age
group 20-54 approached 70 per cent in 1996. The highest absorption
of women has been witnessed in the export-orientedindustrial sector

19. JosepH E. SticLitz, GLoBALIZATION AND ITs DiscontenTs 74 (2003). See generally Josepu E.
Sti6LITZ, MAKING GLOBALIZATION WORK (2007).

20. See Richard Higgott, Contested Globalization: The Changing Context and Normative Chal-
lenges, 26 Rev. or INT’L. STUD. 131, 139-140 (2000).

21. Paul Cammack, What the World Bank Means by Poverty Reduction, and Why it Matters, 9
NEew PoL. Econ. 189, 190 (2004).

22. Preliminary Report, supra note 4, at § 3.
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... Thus, according to the Women’s Environmentand Development
Organization (WEDO) women bear the disproportionate weight of

the constraints introduced under the yoke of globalzation.”

Jetfrey Sachs points out in The End of Poverty that the effect of globalized
industrial development on Bangladesh has been a 66 percent dop in infant mor-
tality in thirty years, and a reduction in numbers in extreme poverty in India
and China, respectively, by two and three hundred million pecple since 1990.”
Significantly, he claims that the women working in the sweatshops “already have
a foothold in the modern economy that is a critical, measurablk step up from the
villages of Malawi.™ Perhaps globalization represents, therefore, more than any-

thing else, a greater proletarianization of women’s work woldwide.”

B. Globalization of Homelessness

In relation to globalization and housing, Miloon Kothari, the U.N. Special
Rapporteur on adequate housing, has pointed out that the realty is bleak:

While the majority of the world’s population lives in some form of
dwelling, roughly one half of the world’s population does notenjoy
the full spectrum of entitlements necessary for housing to be con-
sidered adequate. United Nations estimates indicate that approxi-
mately 100 million people worldwide are without a place to lve.

Over 1 billion people are inadequately housed

While global economic integration is creating new wealth, the number of home-
less or precariously sheltered persons continues to grow. For the homeless and the
poor, the benefits of globalization have been insignficant at best; some see the IMF
and World Bank as the two institutions responsiblefor the globalization of poverty?

23. 1d. § 31.

24. Jerrrey Sacus, THE Enp oF Poverty: Economic Possisiities For Our TimEe 10 (2005).

25. Id. at 355.

26. Id. at 11.

27. In relation to housing rights and women, see the study by the Special Rapporteur, Miloon
Kothari, on Women and Adequate Housing, UN Doc. E/CN.4/2005/43.

28. Adequate Housing, supra note 5, at 2.

29. See generally MicHeL CHossupovskY, THE GLOBALIZATION OF PoverTy: IMPACTS oF THE IMF
AND WorLD Bank RErorms (1997).
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Findings from the UN-Habitat Global Urban Indicators Database
reveal that there is a wide gap between income grows, within coun-
tries and across countries in terms of the availability, affordability
and habitability of housing and access to utilities and essential ser-
vices, ultimately resulting in an increase in the numler of people in
inadequate housing and living conditions. In Peru, rdorms spon-
sored by the International Monetary Fund’s structural adjustment
programme in 1990 drove up rates of inflation and contrbuted to a
significant decline in the real minimum wage. It is estimated that
the population of street-dwelling poor rose to 5 milion.*

In terms of housing and other socio-economic humanrights, the U.N. Commit-

tee on Economic, Social and Cultural Rights (UNCES(R) pointed out in 1998 that:

The negative impact of globalization—especially on vdnerable sec-
tions of the community—results in the violation of a plethora of
rights guaranteed by the Covenants. In particular, theenjoyment of
fundamental aspects of the right to life, freedom from cruel, inhu-
man or degrading treatment . . . [and| the right to anadequate stan-
dard of living (including the right to adequate foad, clothing and
housing) . . . have been severely impaired. Developing states are,
more often than not, compelled by the dynamics of gldbalization to
take measures that negatively impact on the enjoymert of those
rights. The result is that states cannot fulfil their international
human rights obligations, even if they are desirous d improving the
human rights situation in their countries. The critica question is
the following: Can international economic forces that are engi-
neered by both state and private actors be unleashedon humanity in

a manner that ignores international human rights law?!

In 2005, the answer to this searching question was given by the U.N. Special
Rapporteur on Housing.

Based on the current trajectory, the future seems bleak for the
world’s most vulnerable populations. More than 100 millionpeople

30. Adequate Housing, supra note 5, at § 24.
31. Preliminary Report, supra note 4, at § 44.
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in the world’s poorest countries are projected to be living bebw the
basic subsistence level of a dollar a day by 2015, caught in the pov-
erty trap that is associated with economic globalization’sdark side.
An in-depth study on the world’s 49 least developed countries re-
jects claims that globalization is beneficial for the poor, arguing
that the international trade and economic system is part of the
problem, not the solution. Accordingly, the current form of dobal-
ization is tightening rather than loosening the international pov-
erty trap. As markets become more entwined, the world economy
is becoming increasingly polarized and the least developed coun
tries, particularly their poorest people, are being left behind. It is
important to note that this also applies to high-income industral-
ized countries, where a growing number of households are living
below the poverty line due to increasing unemployment, and in
many cases a simultaneous decrease of social welfare and sochl se-
curity as a result of reduced public investments??

Even in Europe, the Fédération Européenne d’Associations Nationales Tra-
vaillant avec les Sans-Abri (the European Federation of National Organisations
Working with the Homeless, FEANTSA) has raised the issue of the contempo-

rary crisis of housing:

This shockingly inadequate housing is symptomatic of the under
lying problem of housing affordability that is growing across Ew
rope. Quite simply, there is no housing available for the limited
financial resources that poor and vulnerable groups have at their
disposal. This problem of affordability affects all actors— natu-
rally poor people are the most visible victims—but middle-inome
groups are increasingly affected and NGOs and the state are also
feeling the repercussions. . . .

For very poor people the terrible pressure of the housing market
increasingly leads to social exclusion and, in some cases, to a stua-
tion of social emergency, where people find themselves withaut re-
sources, reduced to sleeping in the street. . .. Increasing nunbers of

people sleep in doorways, squats, abandoned buildings and other

32. Adequate Housing, supra note 5, at § 26.
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places not meant for habitation. What is more, the profile of these
people is changing. They are not only the middle aged, often ako-
holic men who are associated with rough sleeping and who are
often held to be to blame for their own situation. Nowadays, t is
frequently women, families with children, migrants and young
people who find themselves homeless or in a situation of socialand
housing emergency. The trigger of their plight is usually hausing
affordability, leading to a spiral of exclusion, affecting heakh, em-
ployment options, education of children etc. Housing excluson due
to lack of affordable housing also creates an extreme vulnerahility
to exploitation. It has led to a new and frightening form of howing
exploitation: mattress rental by so-called ‘sleep dealers’ In effect,
exploitative landlords rent out mattresses in overcrowded ondi-
tions for eight hour shifts at exorbitant prices. It is migrant workers

that are the main victims of such practices**
C. Globalization from Below

The “Battle of Seattle” has been described as the first political crisis of global-
ization.** The clash was between an economistic view of the future and a normative
one. “In effect, it was not globalization that was at issue, but what kind of

5 “Globalization-from-below” is posited as a counter movement to

globalization.
the hegemony of the Washington Consensus. It involwes popular participation at
local levels, the building of civil societies, glotal citizenship, and the enhancement of
non-governmental organizations as part of the strergthening over time of the insti-
tutional forms and activities associated with globd civil society* This globalization

from below has been profiled as a world composed ofseveral plural worlds.

Certainly, they have a common enemy: the hegemonic globalisa-
tion and its agents, even when the choices they outline might pres-

ent different shapes. They are integrated by peasants’ and sudents’

33. Press Release, European Federation of National Organisations Working with Homeless (Aug.
2005), available at http://www.feantsa.org/code/en/pg.asp? Page=558.

34. Richard Falk, Interpreting the Interaction of Global Markets and Human Rights, in GLoBAL-
1zatioN AND Human Ricars 61, 61 (Alison Brysk ed., 2002).

35. Id.

36. See generally NiGeL Dower & JouN WiLLiams, GLosaL Crrizexsuip: A CriticaL READER

(2002).
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organisations, human rights leagues, ecologists’ and feminists” as-
sociations, movements against war, groups for reclamation d equal

access to earth and drinkable water . .. %’

Globalization-from-below (often using the Internet), or subaltern globaliza-
tion, is manifested in such events as the World Social Forum,* the practice of
participatory budgeting in Porto Alegre, Brazil, and other sccial movements and
innovative approaches.”” Indeed, Orly Lobel indicates that “the State itself, lacking
control vis-a-vis grander, more obscure and dispersed fores, is merely one out of
many actors and vehicles for action. [It is in] Boaventura de Sousa Santos’ terms
‘the newest social movement.”™
Globalization can therefore be seen as a phenomenon promoted by powerful

forces with potentially enormous consequences for lousing law, policy, and rights.
II. SomE Impracts oF GLoBaLIZATION ON HoUsING

While globalization or global neoliberalism is multifarious, many of its ele-
ments are having a significant impact on housing systems, and consequently on
housing law, policy, and especially housing rights. The growth and power of glo-
balized corporations involved in housing; the globalization of property rights,
housing finance markets, and the promotion of owner-occupaton; globalized real
estate investment in housing; the reordering of cities and slums new roles for the
state in relation to housing; and the effect of globalized migrants and refugees all
present new and undetermined challenges. Of course, the devdopment of tech-
nology, new building materials, and new methods of constructon have also

brought important changes.

37. GERARDO P1sARELLO ET AL., DERECHOS SociaLis Y GrosaLizacién: A Mopo D InTroDUC-
c16N [Sociery RicuTs aNp Grosavrization: By Way o InTropucTion] 11 (Observatori DESC
2003) (translated by author).

38. See Teivo Teivainen, The World Social Forum and Global Democratisation: Learning from
Porto Alegre, 23 Tairp WorLp Q. 621 (2002).

39. See L.aw anp Grosarization From BeLow: Towarps A CosmoroLiTaN LEcaLiTy (Boaven-
tura de Sousa & César A. Rodriguez-Garavito eds., 2005).

40. Orly Lobel, The Paradox of Extra-Legal Activism: Critical Legal Consciousness and Transfor-
mative Politics, 120 Harv. L. Rev. 937, 966 (2007).
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A. Global Corporations and Housing

The diverse elements of housing systems, from building materals, the pro-
duction of homes, financing, management, exchange, and the creation of contem-
porary living environments have spawned and nurtured many gbbal corporations.
Among the global corporations comprising the Fortune 500 list in 2006," six cor-
porations specialized in building materials and glass,” with a further eleven spe-
cializing in engineering and construction® Those corporations specializing in
house-building included Lennar, D.R. Horton, Centex, KB Home, Toll Brothers,
Hovnanian Enterprises, NVR, Beazer Homes USA, MDC Holdings, Ryland
Group, Standard Pacific, Meritage Homes, WCI Communities, and William
Lyon Homes. There were ten corporations specializing in real estate, including
residential real estate. One of these corporations, the RE/MAX Estate Agency,
has a global presence with nearly 115,000 agents in more than 65countries.* Some
fifty-one corporations were gas and electric utility companies, many having a
major impact on housing. Seven of the top five hundred corporatons were listed
as specializing in furniture for homes. Some thirty corporatbons were commercial
banks, financing house purchase among other activities, led by Citigroup, now
located in ninety-eight countries.®® Clearly, globalized housing corporations have
arrived, with their CEOs attending meetings of the Bilderburg Group and other
international global organizations. Of course, much housing construction is still
traditionally undertaken by local builders with good political connections, local

knowledge of market conditions, supplies, and opportunites for development.
B. The Globalization of Property Rights in Housing Systems

A significant development in housing globalization is the preaccupation with
property registration systems in land, designed to facilitate markets and housing

41. See Fortune Global 500, available at http://money.cnn.com/magazines/fortune/fortune500/.

42. Owens Corning, USG, Armstrong Holdings, Vulcan Materials, Martin Marietta Materials,
and Texas Industries.

43. Fluor, Jacobs Engineering, Emcor Group, Peter Kiewit Sons’,URS, Shaw Group, Washing-
ton Hill Group, CH2M Hill, Granite Construction, Quanta Services, and Perini.

44. See RE/MAX Real Estate, Corporate Information, http://www.remax.com/inside_remax/
corporate_information/index.aspx (last visited Apr. 3, 2008); see also Century 21, Company Profile,
http://www.century2l.com/content/learn_c21System_companyProfile.aspx (last visited May 9,
2008) (real estate agents with 8,400 franchised and independent offices in 58 countries).

45. See Citigroup, About Citi, http://www.citigroup.com/citigroup/about/index.htm (last vis-
ited Apr. 3,2008).
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finance systems. Contemporary writers on global development, such as Hernando
De Soto,* claim that one of the principal reasons for the underdevelopment of
nations is the absence of a property registration system to fcilitate mortgage lend-
ing, consequently prohibiting the development of personal capital and equity
growth in land and housing* Indeed, recent research by the Organisation for
Economic Co-operation and Development (OECD) confirms the exstence of sig-
nificant housing wealth effects on consumption in the United States, United
Kingdom, Canada, the Netherlands, and Australia as a result d increasing hous-
ing equity held in owner-occupied homes.*

Shlomo Angel highlights that the development and fadlitation of housing mar-
kets requires legal instruments and state involvemant to create five essential ele-
ments: a property rights regime, a housing finance egime, a residential infrastructure

regime, a regulatory regime, and a housing subsidiegpublic housing regime.”

A functional and effective property rights regime nust evolve a set of
transparent, predictable, non-discriminatory and sable rules that pre-
serve the rights of individuals to use, invest, mantain, rent, mortgage
and sell their land and housing properties without hindrance and

with the full protection against arbitrary action by the authorities.”

46. Hernanoo DE Soro, THE Mystery oF Caprtar: Way Caprravism TriumpHs IN THE WEST
AND FarLs EverywnEere ELsE 6 (2000).

47. Id. But see Lanp RicuTs aND INNovaTiON: IMPROVING TENURE SECURITY For THE UrBAN
Poor (Geoffrey Payne ed., 2002) (challenging De Soto’s views on grounds of the cost and pace of
formal titling, the existence of a continuum of tenure categories, and the suspicion of the poor to-
ward banks). See generally Christopher Woodruff, Review of de Soto’s “The Mystery of Capital,” 39
J. Econ. Lit. 1215, 1218 (2001) (suggesting the costs of adjudicating claims may abrogate the gains
from titling); Joe Flood, Secure Tenure: Global Definition and Measurement 6 (Paper to European
Network of Housing Researchers Conference, Vienna, 2002) (explaining that property and tenure
rights in Europe grew from feudal and bourgeois concerns and mobilizing the capital of the mid-
dle class and not from any desire to tap the capital controlled by the poor).

48. Pietro Catte et al., Housing Markets, Wealth and the Business Cycle 11-16 (OECD Econ.
Dept., Working Papers No. 394, 2004).

49. SuLomo ANGEL, Housing PoLicy MaTTERs: A GLoBAL ANaLysis 19 (2000). This article does
not seek to endorse the World Bank approach which has been widely criticized for its failure to
protect human rights and to prevent poverty, inequality and oppression in its promotion of market
approaches. See Bretton Woods Project, Home Page, http://www.brettonwoodsproject.org/ (last
visited Apr. 3,2008). The Property Rights Index was developed internationally by the World Bank
in 1990, combining the Freedom of Exchange Index and the Land Registration Index.

50. See ANGEL, supra note 49, at 95.
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The World Bank stresses that clear and enforceable legally defined property
rights provide the necessary infrastructure for theglobal economy.” Indeed, the export
of U.S. and European legal systems and property lawhave played a crucial part in the
globalization epoch, providing the means of legitimation for patenting, control, ap-
propriation, and commodification of physical and human resources worldwide.” Ste-
fan Andreasson claims that the contemporary internaional vigor to create property
rights in land and housing can be viewed as merelyone step beyond the former colo-
nial processes of dispossession of property by fore.” Such appropriation and com-
modification, often through appalling means, was one justified in the conception of

private property by Lockean writings and later expainded by liberal thinkers>*

There is an important link between the essentially liberal project
of primitive and capitalist accumulation and liberal thinkers, from
John Locke to Friedrich Hayek, and the ideology and policy ofin-
ternational financial institutions managing the global economy
today — the International Monetary Fund (IMF), the World Bank
and the World Trade Organisation (WTO).”

51. From PLAN To MARKET: WoRLD DEVELOPMENT REPORT 1996 at 48 (World Bank 1996); Tue
StaTE IN A CHANGING WORLD: WORLD DEVELOPMENT REPORT 1997 at 32 (World Bank 1997).

52. See generally Marx, supra note 10 (claiming that the formal legal rights of equalty, freedom of
contract, and property rights were in fact mere masks for what was, in reality, a system of exploitatin
of wage labor, and which generated the commodificatian of labor itself and ultimately all human
needs. The alienation of people from the products d their labor (in the form of the surplus value ap-
propriated by the capitalists), from each other, and from the society in which they took part, had
created a new type of society. On the one hand, capitalism had freed people from the religious and
superstitious controls of primitive socicties, had broken the fetters of feudal society and permitted
scientific development and people’s awareness. On the other hand, it had created alienation, gener-
ated awesome poverty and living conditions, and a growing immiseration of the poor, alongside
consistent and powerful accumulation of wealth, proteced by State-enforced property rights. These
property rights were the same as had previously bea asserted against monarchs and feudal states by
the rising bourgeoisie social movements of the French and American revolutians).

53. Stefan Andreasson, Stand and Deliver: Private Property and the Politics of Global Disposses-
sion, 54 PoL. Stup. 3, 3-22 (2006).

54. Kevin Canirr, Wao Owns tHE Worep: Tue Hiopen Facts Benino LanpowNErsHIP 33
(2006) (claiming that thirty-five monarchies, including the papacy, rule over one-third of the
world’s surface. Monarchical rule exists in fifty-one States and thirty-six colonies and dependen-
cies of the world’s 197 States); id. at 48 (pointing out that instead of redressing these disparities in
land ownership, human rights instruments, such as the UN Universal Declaration on Human
Rights and the European Convention on Human Rights, have actually consolidated this unequal
ownership by requiring compensation to be paid on confiscation or redistribution).

55. Andreasson, supra note 53, at 4.
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Clearly, enforceable property rights in land and housing are required for in-
ternational finance corporations to extend their operations into the potentially
enormous markets of the future. However, some are skeptical as to the benefits.
“This extension of property rights—Dboth in terms of that to which they apply and
the range within which they are applied—further erodes possbilities for broad-
based development globally as well as any hope of mitigating ircreasing global
polarisation of wealth and knowledge.”

The relentless ideological drive worldwide toward privatzation of public or
social housing and the forced creation of owner-occupation kading to a “market,”
but without a proper registration system, has proven to be il-judged in the Rus-
sian Federation and other countries.” The registration of titles as the basis for a
functioning housing market has created many side effects, chefly, the exploitation
of those without education and awareness of law. Of course, t has been pointed
out that the major impacts of these policies have been to destroy communal land
and housing management systems, but also to promote neo-liberal approaches,
which at the same time undercut the profitability and viability of family-scale
agriculture.”® Indeed, the result can be increased landlessness and destitution
through mass sell-offs by impoverished new landowners, fored to migrate to cit-
ies, leaving a reconcentration in the hands of large landownesrs.

However, De Soto’s approach was endorsed by the World Bank in 2006, as
its contemporary policies on housing in developing countries have moved further
toward market-based approaches The Bank’s views on appropriate shelter poli-
cies “support|| most (but certainly not all) of the conjectures made about the use

b

of market-friendly policies.”™ However, there is now an acceptance by the Bank

56. Id. at 8.

57. See UN. Econ. Comm’n for Europe, Country Profiles on the Housing Sector: Russian Federa-
tion 2-3 (2004), available at http://www.unece.org/hlm/prgm/cph/countries/russia/welcome.htm;
ECOSOC, Comm. on Housing & Land Mgmt., Econ. Comm’n for Europe, Draft Programme of
Work for 2007-2008, U.N. Doc. ECE/HBP/2006/2 (July 10, 2006).

58. See Peter Rosset, The Good, the Bad and the Ugly: World Bank Land Policies, http://www
Jandaction.org/display.phprarticle=177 (suggesting that it is significant that the World Bank has
not provided funding for similar land distribution policies in Zimbabwe and also that the World
Bank policy is in fact a ploy to depoliticize land reform, to remove it from the realm of politics into
the realm of the market).

59. Tuirty YEARS oF WoRLD BANK SHELTER LENDING—WHAT HavE WE LEARNED? xvi (Robert
M. Buckley & Jerry Kalarickal eds., 2006) [hereinafter THirTY YEARS oF WorLD BaNK].

60. See HousinG: ENaBLING MARKETS To Work 19-20 (World Bank 1993); Lanp PoLiciks For
GrowTn aND PoverTy REpUCTION 80 (World Bank 2003).

61. Robert M. Buckley & Jerry Kalarickal, Housing Policy in Developing Countries: Conjectures
and Refutations, 20 THe WorLp Bank REes. Oserver 233, 251 (2005).
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that there is no mysterious, straightforward capitalist panacea that can address all
the shelter problems faced by low-income families in developing countries. In-
stead of just providing titles to facilitate land markets, registration and finance
systems, it now accepts that it is necessary to incorporate the views of poor people
on how to effectively address their concerns®

In Europe, the European Land Information Service (HULIS) is developing sys-
tems to provide access to property ownership information across borders, using the
Internet.®® This is intended to create better conditions for borrowers and lenders
within the overall European credit market and the development of a European-
wide title system.** Of course, title registration is complex and invokes a hierarchy of

interests and charges over the same property, whichare sometimes conflicting®
C. Globalization and Housing Finance

The most obvious impact of globalization on housing relates to the global
house price bubble, prompting The Economist to launch its global house-price in-
dices in 2002, covering twenty countries. The total value of residential property in
developed economies increased by an estimated $20 trillion to over $60 trillion
between 2000 and 2003.% Calculations by The Economist suggest that house prices
have hit record levels in relation to incomes in the United States, Australia, Brit-
ain, France, Ireland, the Netherlands, New Zealand, and Spain This global
housing boom is unusual in its “strength, duration and ubiquity.”’

In this domain of highly priced housing markets, puchasing power, or (in real-
ity) access to housing finance, has largely displacad any notions of public entitle-

ments or legal rights as the key to housing access. Housing finance availability

62. Id. at 249.

63. In 2008, the Danish registration system will become the first fully electronic land registra-
tion system in the world. See European Mortgage Federation, Mortgage Info. Special Issue—COcto-
ber 2007, available at http://www.hypo.org/content/default.asp?PagelD =218.

64. Infoland, https://www.infoland.no/wps/infoland/#_top (last visited Apr. 3,2008).

65. ForuMm GrouP oN MorTGAGE CREDIT MARKETs, EUrROPEAN CoMMIssioN, THE INTEGRATION
of THE EU Morrcace: Crepir Markers (2004), http://ecuropa.cu.int/comm/internal_market/
finservices-retail/docs/home-loans/exsum_en.pdf (recommending that all charges affecting real
estate should be registered in a Public Register in order to be binding on and take effect against
third parties, regardless of their nature, and registered charges on real property in relation to the
same estate should rank in the order of priority disclosed in the Public Register); see also Jean-
Bernard Wurm, How US-Style Title Insurance is Transforming Risk Management in European Real
Estate Markets, Housing Fin. INT'L 16, 1619 (2006).

66. Flimsy Foundations: The Global Housing Market, Tue Economist, Dec. 11,2004, at 71.

67. 1d. at 72.
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depends on developed finance markets, on state interest rate and macro-credit poli-
cies, as well as individual criteria for housing lans.*® Increasingly, these factors are
susceptible to global forces. “The capacity of captal to become ‘footloose’” and for
both manufacturing and service activities to re-loate in search of greater profitabil-
ity creates, in principle, unpredictability and unertainty for states, institutions,
markets and households with respect to, for examplg the permanence of employ-
ment or the availability of investment resources (ircluding those for housing) or the
withdrawal of production.” This is better known as the “risk society,” descrbed by
Giddens and others, where individuals are forced torespond to greater economic
risks in their lives” Globalization has been associated with increasingwage inequal-
ity and consequent stratification of housing tenure in market housing systems.
Lending policies which discriminate against particdar groups or individuals, such
as nomads, minorities, Roma, and women, are seldom recognized as such, while
these policies clearly violate housing rights in the housing finance system. The de-
velopment of sub-prime mortgage markets (often by major global lenders such as
Citigroup), which charge higher-than-normal intereg rates to facilitate those with-
out the standardized credit requirements, or withou a deposit for house purchase,
is a growing feature of housing finance’' Indeed, it is the subprime mortgage bor-
rowers at risk from unemployment, illness, interestrate increases, falling prices, or
other setbacks, who are most likely to become homekss. Housing rights have a spe-
cial relevance for this category of homeowners.

Technological developments in housing finance have been dramatic. Elec-
tronic and Internet systems have revolutionized the concentration and outsourc-
ing of mortgage brokering and servicing, creating new and more sophisticated
services and products, credit scoring, and automated underwnting, as well as

68. See Housing Finance in TransitioNnaL Economies (OECD 2002).

69. GroBaLisATION AND HoME OwWNERsHIP: EXPERIENCES IN E1HT MEMBER STATES OF THE EU-
roPEAN UNION 2 (John Doling & Janet Ford eds., 2003).

70. ANnTHONY GIDDENS, MODERNITY AND SELF IDENTITY: SELF AND SocCIETY IN THE LATE Mop-
ERN AcE 28 (1991).

71. See Committee on the Global Financial System, Housing Finance in the Global Financial
Market 17 (Bank for International Settlements, CGFS Papers No 26.2006), available at http://
www.bis.org/publ/cgfs26.htm (pointing out that sub-prime lending, particularly in the United
States, has grown rapidly in a period in which an increasing number of borrowers have taken out
interest-only or variable rate loans (including some with negative amortization options) and in
which house prices have risen. It notes that risk models of financial institutions have in many
countries not been tested in a downturn scenario featuring a rapid increase in interest rates and a
strong decline in house prices. Thus, there may be a risk that lenders are underestimating house-
holds’ probability and severity of default).
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standardization of documentation and legal structures/? Of course, the integra-
tion of mortgage providers is a clear response to global presures of economies of
scale, but there remain significant barriers, especially at the European level

The World Bank has recently described the speed atwhich market-based hous-
ing finance has spread around the world. “Since abou 2000, the world changed
from one in which most of the world’s population di not have access to mortgage
finance to one in which most of the world’s populatbn now lives in countries with a
market-based mortgage finance system with generallyaffordable terms.”™ Yet, the
Bank acknowledges that “[w]hile market-based housing finance is now available to
most middle-income people in the world it is stillnot available in most countries or
for the poorest people.”” Many people in informal housing situations, such & house
renters or squatters, are unable to access housingfinance because they have no clear
marketable or mortgageable title’ Indeed, the Bank for International Settlements
(BIS) points out that housing finance products direded towards households are still
to a large extent provided at a regional or local kvel.”

In Europe, financial market liberalization in mortgage markets has been
strongly developed, with the abolition of interestrate ceilings, relaxation of credit

72. 1d. at 22-23.

73. See MERCER OLIVER WYMAN, STUDY OF THE FINANCIAL INTEGRATION OF EUROPEAN MORT-
GAGE MARKETs 3—7 (2003).

74. TuirTY YEARS OF WORLD BaNK, supra note 59, at xii.

75. 1d.

76. U.N. CENTRE FOR HuMAN SETTLEMENTS, CITIES IN A GLOBALIZING WORLD: GLOBAL REPORT
oN Human SertLEMENTS 2001 at 77-87 (contrasting the view of housing as a right with housing
as a function of ability-to-pay or purchase as a commodity in housing markets; nevertheless, it
outlines how globalization impacts housing finance).

77. Committee on the Global Financial System, supra note 71, at 23:

However, financial liberalisation has unleashed competitive pressures from global providers,
which have forced national and regional players torespond by altering their product offerings,
providing better pricing (which requires increased dficiency) and extending the range of ser-
vices through customisation. At the same time, theliberalisation and resulting globalisation
have made capital markets more liquid and efficient, which may have contributed to a shift
from a bank-centred system towards a more market-based one. This process is likely to be
strengthened further by the implementation of BaselIl, which provides a more transparent
and market-oriented regulatory framework. At the sane time, the implementation of Basel 11
is expected to lead to a stronger role for rating agencies, in the national as well as the interna-
tional market for mortgage credit. This trend is lkely to be reinforced by the continued
growth of secondary mortgage markets, as rating agercies are likely to focus on assessing the
credit status of MBSs in order to increase their appeal to international investors. Globalisation
of funding may also have been encouraged by the strength of banks’ mortgage lending rela-
tive to deposits, forcing intermediaries to fund thdr business via capital markets.
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controls, and the ending of restrictions on entry nto mortgage markets” As of 2005,
there were €5.1 trillion residential mortgage loans outstanding in the European
Union, representing 47 percent of EU Gross DomesticProduct (GDP).” The size of
national mortgage markets, however, varies considembly ranging from €1.4 trillion
in the United Kingdom and €1.2 trillion in Germany to€1.3 billion in Slovenia and
€1 billion in Bulgaria. Mortgage debt as a percentag: of GDP also varies considera-
bly, representing 97 percent and 94 percent of GDPin the Netherlands and Den-
mark respectively to 5 percent and 6 percent of GDP in Slovenia and Poland.
Mortgage debt to GDP ratios have however risen stealily across almost all Euro-
pean Union countries in recent years, reflecting thehigher value of household assets
as well as rising numbers of mortgage borrowers. Ths can be attributed to a range
of different factors including increasing residental investment, higher income ex-
pectations, falling interest rates and favorable tax treatment for mortgage loans®

Of course, the common European currency—the euro, combined with its
interest rate policy vested in the European Central Bank, has impacted housing
finance markets, while the European Commission is pushing for greater internal
market reforms in this area.” In the United States, some 56 percent of mortgages
are securitized, while in Europe, (EU-15) at end-2004, the lewl of securitization
was around 15 percent of all mortgages®

At a macroeconomic level, the use of interest ratesand credit controls have be-
come a common response to the global abolition of airrency restrictions and the
huge flows and easy mobility of capital (over 80 pexent of capital is estimated to be
part of speculative flows). Greater integration of lbusing finance markets with gen-

eral circuits of finance means that “homeowners are increasingly competing for

78. See MicuatL Barr, RICS Eurorean Housing Review 2005 (2005); EurorEAN CENTRAL
Bank, StructuraL Factors in THE EU Housing MarkeTs (2003).

79. EurorPEAN MorTGaGE FEDERATION, HYPOSTAT 2005: A REVIEW oF EUROPE’S MORTGAGE
AND Housing MarkEeTs 140 (2006).

80. EuroreEAaN CENTRAL BaNK, STRUCTURAL FacTors N THE EU Housing MARKETs 6, 45 (2003).
See generally Commission Staff Working Document: Accompanying Document to the White Paper on
the Integration of EU Mortgage Credit Markets: Summary of the Impact Assessment, COM (2007) 807
final, SEC (2007) 1683.

81. See Forum Grour oN MorTcace CrEDIT, supra note 65 (explaining that the European Com-
mission created the Forum Group on Mortgage Credit in 2003 to identify and assess the impact of
the barriers to the smooth functioning of the internal market for mortgage credit and make ap-
propriate recommendations to tackle these barriers. One of these recommendations was that the
Commission should explore the concept of the Euromortgage, for example by way of a study, to
assess its potential to promote EU mortgage credit markets integration).

82. See Committee on the Global Finance System, supra note 71, at 14.
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capital in the same pool as the richest multinatioml corporations.”™ Clapham points
out that the removal of regulations on housing finane as part of the general deregu-
lation of finance markets is credited with the houseprice volatility in Britain in the
1980s.%* Similar outcomes for many EU states followed the @nvergence of curren-
cies into the euro, with a common (and low) intereg rate, which took place in the
1990s.® Historically low interest rates since 2001 have lel to a housing price bubble,
encouraging the growth of sub-prime lending to thoe with poor credit histories or
lacking down payments, with many risks to the entire housing valuation system
The 2001 United Nations Centre for Human Settlemens (UNCHS) Report, Cizzes
in a Globalizing World,*" pointed out that while globalization has increased the in-
formal economy, the formal sector commercial financal institutions regularly re-
fuse housing credit to people without permanent empoyment, collateral, or
established credit records. Indeed, the biggest inwstors in low-income housing
worldwide are the poor themselves, with contributiams from family and friends®
Global finance competes with local private and statebodies for land in the new
globally networked cities. This has an enormous impct on subsequent housing
costs and affordability of housing, as well as thelocation and subsidy levels required
for social housing. As the UNCHS has pointed out, ‘Many cities now acknowledge
that the current nature of funding flows and investment capital demands an inter-
national urban orientation over and above managinglocal issues.”™ States are faced
with the outcomes of rising market prices where key workers such as teachers and
public servants cannot afford to buy housing. In Europe, political pressures from
these organized groups have led to various “affordale” housing schemes to enable

access to the market by state subsidies on mortgags, land, or purchase prices’ The

83. See U.N. CenTRE For HUMAN SETTLEMENTS, supra note 76, at 78; Terrence McDonough,
What Does Long Wave Theory have to Contribute to the Debate on Globalization, 35 Rev. oF RabicaL
Por. Econ. 280, 280-86 (2003).

84. David Clapham, Housing Policy and the Discourse of Globalization, 6 Eur. J. Hous. PoL’y 55,
58 (2006).

85. See Clodagh Memery, The Housing System and the Celtic Tiger: The State Response to a Hous-
ing Crisis of Affordability and Access, 1 Eur. ]. or Housing Por’y 79, 89-90 (2001).

86. See Souphala Chomsisengphet & Anthony Pennington-Cross, The Evolution of the Subprime
Mortgage Market, FEpErAL RESERVE Bank oF ST. Louts Review, January/February 2006, at 31.

87. U.N. CenTrE For HUuMAN SETTLEMENTS, supra note 76, at 77-87.

88. Id.

89. Id. at 4.

90. See BarriE NEEpHAM & GEORGE DE Kam, Lanp For SociaL Housing (CECODHAS 2000),
http://www.ru.nl/aspx/download.aspx/download.aspx?File=contents/pages/140643/landfor
socialhousing.pdf&structuur=gap?20-.
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effect of course, is to buttress the rising markets and states are drawn into higher
and higher levels of subsidies as the prices of starter homes rise with the market.

D. Globalized Real Estate Investment

Globalized investment and speculation in real estate and housing is pervasive
in all major cities of the world. Even at the European level, where markets are
well developed, returns (rental income and capital growth) from residential prop-
erty investment in 2003 were 11.5 percent in the United Kingdom, 10.9 percent in
Denmark, 10.7 percent in Portugal and 9.6 percent in Sweden?!

The U.N. Habitat International Coalition has identified a new phenomenon,
Real Estate Investment Trusts (REITS), as an emerging part ofthis development.
REITs, originally developed in the United States, are real estate companies listed

on the stock exchange.

In France REITs were introduced 2 years ago and this seems to
have significant effects on the bubble and giant sales of shares. . . .
In Germany it is estimated that the mid-term potential for privati-
sations and other sales of real estates to REITs is about 100 hillion
dollars. This figure probably includes all types of public infrastruc-
ture like schools etc. In Honkong [sic| after the introduction of
REITs there seems to be a real wave of new speculations with on-
sequences on raising rents. Some articles speak about a new begn-

ning speculation bubble in eastern Asia, stimulated by REITs*

“Similar capitalist groups as in Germany are penetrating markets in Spain, Tur-
key and elsewhere. In Eastern Asia a new speculation wave is an the run ... And
nearly everywhere public investment on affordable housing ges reduced.™
Another trend in this area is what Habitat International Coaltion refers to as
the “The Global Fundisation of Housing.” In Germany and many other Euro-

91. A.D.H. Crook & STEVEN RowLEY, OprorTUNITY KNOCKS? INSTITUTIONAL INVESTMENT IN THE
Private RENTED SEcTOR IN IRELAND (2004), http://www.threshold.ie/documents/InvestmentReport-
CompleteFINAL.pdf. See also A.D.H. Crook & P.A. Kemp, INVESTMENT RETURNS IN THE PRIVATE
Rentep Housing Secror 2002), http://www.bpf.org.uk/pdf/17901/resdoc10194758434200-1.pdf.

92. Knut Unger, The Global Fundisation of Housing—First Sketch and Questions, Hasrrar INT'L
CoavrtioN, Jun. 20, 2005, http://www.hic-net.org/articles.asp? PID =267.

93. Knut Unger, Global Fundisation and Mass Privatisation of Housing, Hasrrar INT'L CoaLl-
tI0N, Oct. 21, 2005, http://www.hic-net.org/articles.asp?PID =401.
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pean and post-communist countries, housing conditions are faced with the rapid
direct globalization of the real estate markets. The intensty and quantity of this
process is a new phenomenon and is creating widely undesirabk and inequitable
outcomes.” International speculative financial capitalists, in particular so called
Private Equity Funds, are invading the housing markets by buyinghuge housing
stocks and whole companies from their original owners or sharholders. In recent
times, in Germany, nearly half a million flats were sold to intermtional funds.
Most of the affected housing stocks are former social housing or company flats,
which form significant parts of mass housing in Germany.”

Another significant development has been the growth of semi-autonomous
“Housing Funds” by states to borrow private finance for housing from the global
capital markets to channel to municipal housing and non-proft companies invest-
ing in social housing. The Housing Fund in Finland, with its Special Purpose
Vehicle based in Ireland, borrows international finance secuntized on its social
housing with a state guarantee.” In Ireland, the Housing Finance Agency carries
out a similar role, ensuring that such capital housing expenditure does not affect
state obligations to limit public expenditure in line with the BU Growth and Sta-
bility Pact. Other approaches have involved direct borrowing from capital mar-
kets by non-state social housing providers in lieu of state loans, such as has occurred
in the Netherlands and United Kingdom.”

At another level, the development of a housing futures market in the United
States represents a truly global development. The Chicago Mercantile Exchange has
launched trading in U.S. home prices by allowing ivestors to trade in housing-price

futures based on the median home price in each of 10 U.S. cities.” There is to be

94. See Croatian Tenants: Last Victims of the Wai; GLoBAL TENANT: INTERNATIONAL UNION OF TEN-
ANTs QUARTERLY MAaGazINE, Sept. 2006, at 6 (describing how the InternationalUnion of Tenants has
highlighted recent mass evictions in Croatia and many other countries as a result of “development.”);
see also UNECE Committee of Human Settlements, County Profiles on the Housing Sector; http://
www.unece.org/hlm/prgm/cph/countries/russia/welcomehtm (discussing Russia’s housing reform).

95. See Unger, supra note 92.

96. See Sirpa Tulla, Securitisation and Finance for Social Housing in Finland, 36 Urs. Stup.
647-56 (1999) (describing the changes in public finance in Finland).

97. See Hugo Preimus & Jacqueline Smith, Social Housing Investment: Housing Policy and Fi-
nance in the UK and the Netherlands, 1970—1992, 11 ]. Hous. Built Ent’t 401, 401-19 (1996) (analyz-
ing the changing housing policies and the developing structures of social housing finance);see also
AMA Research, Housing Association Market Report UK 2006, http://www.amaresearch.co.uk/
HsgAssoc06c.html.

98. CME Group, S&P/Case-Shiller Home Price Indices Futures and Options: Introductory Guide,
http://www.cme.com/files/cmehousing_brochure.pdf (describing the U.S. housing market and its
dramatic increase in the last couple of years).



GroBaL1zaTION AND HousinG RicHTs 419

“Electronic Trading Around the Clock, Around the Wald.”™ The contracts, which
are three and six months in duration, are benchmarlked against the National Asso-
ciation of Realtors reported Median Sales Price ofExisting Single-Family Homes in

Chicago, Los Angeles, Miami, New York City, San Dieg, and San Francisco.
E. Reordering of Cities and Slums

Aside from the effects of global capital on housing policies and land prices,
globalization is also creating larger, new, physicdly different city layouts, worldwide.
Cities have absorbed nearly two-thirds of the globd population explosion since 1950
and are currently growing by a million babies and migrants each week."" The global
countryside has reached its maximum population (3.2 billion) and will begin to
shrink after 2020. As a result, cities will account for all future world population
growth, which is expected to peak at about ten billon in 2050."" Ninety-five percent
of this increase will occur in the urban areas of dveloping countries, whose popula-
tion will double to nearly four billion over the next generation.”

A new structural phenomenon has been identified within the world’s cities (ex-
pected to number 358 with a population of more thanone million people by 2015).%
A new constellation of globally networked cities, ometimes referred to as the “urban
archipelago,” is emerging. These cities may have mae relations with other cities
than with their hinterlands!"”* However, the housing situation within many of the

new cities was adversely affected by World Bank polcies, as Davis points out:

99. Id.

100. Mike Davis, Planet of Slums: Urban Involution and Informal Proletariar 26 New LerT REv.,
Mar./Apr. 2004, at 5. See also Mike Davis, PLaNET oF SLums (2006).

101. Id.

102. Id. at 6.

103. See Naney Yu-pin Chen & Larry Heligman, Growth of the World’s Megalopolises, in MEca-
Crry GrowTH AND THE FuTURE 17, 17-32 (Roland J. Fuchs et al. eds., 1994) (describing the oncen-
tration of urban population in megalopolises and their growth rate).

104. See U.N. CenTrE FOR HUMAN SETTLEMENTS, supra note 76; Davis, supra note 100, at 8 (point-
ing out that

Urbanists also speculate about the processes weaving together Third World cities into ex-
traordinary new networks, corridors and hierarchies. For example, the Pearl River (Hong
Kong—Guangzhou) and the Yangtze River (Shanghai) dekas, along with the Beijing—Tian-
jin corridor, are rapidly developing into urban-industrial megalopolises comparable to To-
kyo—Osaka, the lower Rhine, or New York—Philadelphia. But this may only be the first stage
in the emergence of an even larger structure: ‘a continuous urban corridor stretching from
Japan/North Korea to West Java.” Shanghai, almost certainly, will then join Tokyo, New
York and London as one of the ‘world cities” contrdling the global web of capital and infor-
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The 1980s, when the IMF and World Bank used the leverage of
debt to restructure the economies of most of the Third World, are
the years when slums became an implacable future, not just for
poor rural migrants, but also for millions of traditional ubanites,

displaced or immiserated by the violence of ‘adjustment.’ ...

... The pain of adjustment should have been followed by the analge-
sic of globalization. Indeed the 1990s, asSlums wryly notes, were the
first decade in which global urban development took place within

almost utopian parameters of neoclassical market feedom.”

In the globalized cities, there are “mosaics of growing inequalty” within the
“global archipelago of interconnected city cores.® The combination of new in-
formation technologies and socio-economic restructuring s reshaping cities and
regions and is ushering in new urban forms, with deprivation and poor housing
locations also distinguished by under-investment in such technology and servic-
es."” “In many developing cities, high quality ICT infrastructures are being pack-
aged through entrepreneurial planning, public subsidies and defensive urban
design, into industrial parks for international firms and ‘Euro-American’ style
gated residential enclaves for social and economic elites”'*

Of course, the development of these new world cities involves demolitions

and evictions:

The [U.N.] Special Rapporteur notes with grave concern thatGov-
ernments continue the practice of mass evictions in cities as ameans
of creating ‘world-class cities,’ lured by the prospect of inernational
investment. Economic globalization has created competition

amongst cities that is to the detriment of the poor. The example of

mation flows. The price of this new urban order will be increasing inequality within and
between cities of different sizes and specializatimns.

105. Davis, Planet of Slums, supra note 100, at 18, 22. See also Pietro Garau et al., Task Force on
Improving Lives of Slum Dwellers: A Home in a City, UN MiLLENN1UM ProjJECT, available at http://
www.unmillenniumproject.org/reports/tf_slum.htm.

106. U.N. CenTrE For HuMAN SETTLEMENTS, supra note 76, at 9, 10.

107. See MaNUEiL CasTELLs, THE INForMATIONAL CrTy: INFORMATIONAL TECHNOLOGY, EcoNomiIc
ResTrRUCTURING AND THE UrBaN-REGIoNaL Process (1989) (describing how technology is trans-
forming everyone’s lives, including how people portion their time).

108. U.N. CenTER FOR HUMAN SETTLEMENTS, supra note 76, at 11.
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Mumbati, India, is very recent. Between December 2004 and Janu-
ary 2005, 80,000 homes were demolished rendering 300,000 peopk
homeless. For the vast majority of those evicted there was noad-
vance notice, the evictions were violently carried out, and the be-
longings, including identity cards, of many were damaged or bumt.
Those evicted have not been offered alternative accommodaton,
clearly exacerbating the situation of homelessness in Mumbai The
Chief Minister explained these brutal demolitions as the only way

to create a “world-class” city in the future.”

It is significant that the U.N. Millennium Development Goals includes the
aim of achieving “significant improvement in the lives of at least100 million slum
dwellers by the year 2010.M°

Don Mitchell points out that the right to the city manifests itself as a superior
form of rights—a right to freedom, to individualizaion in socialization, to habitat,
and to inhabit."" Indeed “the right to inhabit implies aright to housing. . . . Simply
guaranteeing the right to housing may not be sufficiert to guaranteeing a right to
the city, although it is a necessary step toward guaranteeing that right.™” The right
to housing is one form of appropriation of the cityand very different from a right to
property."” Property rights are “an embodied alienation backedup by violence” and
are necessarily exclusive, i.e., “possession of a roperty right allows its possessor to
exclude unwanted people from access.™ This act of expulsion frequently involves

the power of the state.'”

This important distinction between property rightsand
housing rights, which accepts some commonalities on the one hand, but which

delves into deeper distinctions on the other, is vduable.

109. Adequate Housing, supra note 5. For more examples of forced evictions, see alsoDEmoLIsHED:
Forcep Evicrions anp THE TENANTS RicaTs MoveEMEeNT 1N CHiNa (Human Rights Watch 2004)
available at http://hrw.org/reports/2004/china0304/.

110. The United Nations Millennium Declaration recognizes the dire drcumstances of the
world’s urban poor. It articulates the commitment of Member States to improve the lives of at least
100 million slum dwellers by the year 2020. UN Millennium Project, Goals, Targets and Indicators,
http://www.unmillenniumproject.org/goals/gti.htm (last visited May 30, 2008). As large as 100
million may seem, however, it is only ten percent of the present worldwide slum population, which,
left unchecked, will multiply threefold to three billion by the year 2050. Id.

111. Do~ MitcHELL, THE Ricut To THE CITY: SociaL Justice aND THE Fieut For PusLic Spack
18 (2003).

112. Id. at 19.

113. Id.

114. Id.

115. Id. at 20.
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F. A Minimal State and Privatization

Globalization is underpinning the pull of the market in terms of interna-
tional finance, pressure on space, the reordering of major cities, and in the ideol-
ogy of the market gaining more and more impact in housing law and policy
arenas. Susan Strange points out that there are many reasons for the decline of
state power in the era of globalization; among these are techmology, through
which transfers of information and resources can take place in sconds, and the

power of international finance."®

George Soros and others have pointed out that
the role of the modern state, at the behest of the World Bank, irternational corpo-
rations, and the OECD, involves reducing public services and taxation on profits,
although consumption taxes and service charges are increased'” The welfare
state is under siege even where it traditionally has been defended, and govern-
ments have had to shift the tax burden primarily onto wage incomes and con-
sumer spending.® “The requirements of attracting international capital take

precedence over the fulfilment of other social objectives.’

The conflicting forces
between investment capital needed for long term investment wth international,
unfettered, high-turnover financial capital creates major problems for the man-
agement of national economies and state policies. The growth of the neo-liberal
model of the globalized state, acting as a minimalist direct service provider, but
increasingly and effectively as a powerful controller in the sacial and workplace
spheres, has important consequences for housing law, policy,and rights.

Gavin W. Anderson, in his examination of constitutional rightsand global-
ization, points out that “globalization is effecting a shift of authority from the
state to the actors and institutions of the global economy.”” He claims that one of

its dominant features was to

116. See Susan Strange, The Declining Authority of States, in THE GLoBAL TRANSFORMATIONS
READER, supra note 3, at 127.

117. GEorGe Soros, THE BussLE oF AMERICAN SUPREMACY 83 (2004).

118. See Fritz Scharpf, Globalisation and the Political Economy of Capitalst Democracies, in THE
GrosaL TRANSFORMATIONS READER, supra note 3, at 370; Stuart Hall, Cosmopolitan Promises, Multi-
cultural Realities, in Divipep Crrigs 20 (Richard Scholar ed., 2006). Hall points out that the forces of
globalization have partly caused and greatly exacerbated the social and physical condition of slum
dwellers. Dominant ‘neo-liberal” economic doctrines have explicitly demanded an increase in in-
equality, including the reduction of all governmentwelfare spending, the privatization of everything
that the state controlled, the reform of regulation,and the removal of planning restrictions.

119. Soros, supra note 117, at 84.

120. Gavin W. ANDERSON, CoNsTITUTIONAL RicHTs AFTER GLOBALIZATION 18 (2005).
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supplant Keynesian ideas based on the imperative of state interven-
tion with neo-classical economic ideas of the minimmal state and the
deregulated market. Having developed first in the UKand US in the
1980s, neo-liberal policies such as fiscal constrairt, free trade, reduced
welfare spending and lower taxation, were soon endased by govern-
ments across the industrialised world, in the trandtional economies
of Latin America and Central and Eastern Europe, andalso in the
developing world. Accordingly, by the end of the 190s, one could
identify a worldwide shift ‘away from an emphasis m state economic
management and service provision, to an ethos of “privatism” in the

provisioning and regulation of social and economic Ife."”!

Joe Doherty and others at the FEANTSA Observatory point out tha global-

ization at a general level

refers to the tendency for economies and national political systems to
become integrated on a global scale and is closelyaligned with a neo-
liberal ideology which champions privatisation and deregulation of
the market. . .. Politically it is associated withthe weakening of nation
states, involving a ‘hollowing out” of state activties and responsibili-
ties, resulting in an apparent decline in political and socal autonomy
and freedom of action. The hollowing out of the stae envisages the
divesting of state responsibilities ‘upwards’ to sypra-national organisa-
tions (such as the EU), the ‘downward’ transfer of responsibilities to
local government and quasi-state organization, and the dispersion
‘outwards’ to non-state agencies such as NGOs and the voluntary sec-

tor, as well as to private, for-profit enterprises!*

The changed and market-oriented role of the state is reflected in housing law
and policy in Europe. Mark Kleinman points out that in recent times, housing
policy and legislation among almost all countries, includingmany hitherto large-
scale state providers, has adopted a bifurcated approach!” Both law and policy

121. Id. at 19-20.

122. See Joe Doherty et al., The Changing Role of the State: State Intervention in Welfare and Hous-
ing, FEANTSA 3 (2003).

123. See Mark Kleinman et al., Western European Housing Policies: Convergence or Collapse?, in
EurorEaN INTEGRATION AND Housing Poricy 242 (Mark Kleinman et al. eds., 1998).
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have developed along two paths, which appear to diverge further over time. The
primary policy consideration is to facilitate effective market operation, ensuring
the exchange of housing, land planning use, access to mortgage finance, sustain-
able equity, etc. The other part of housing law and policy “rehtes to the circum-
stances of the disadvantaged, who are badly housed or homeles, whose prospects
of future betterment are uncertain, and whose residential segregation, in many
cases, compounds social and economic inequality. . . . ‘Housng policy,” as defined
in this narrow way is thus mainly concerned with social housing (ncluding its
privatisation).”*

On the other hand, the maintenance of owner-occupation as a raute to social
stability and the normalization of property ownership havebecome the predomi-

nant force in housing policy and law.

Despite the rhetoric about the fight against socialexclusion, the real-
ity is that the European political economy is now bunded in practice
on the acceptance at a more or less permanent level of a continuing
divide between the haves and the have-nots in eachcountry. In hous-
ing policy, this underlying belief finds expression in the retreat of
national governments from responsibility for achieving more equal
outcomes. As the divide grows, policy bifurcates baeween, on the one
hand, measures to maintain market stability for themajority, either
in terms of mass owner-occupation or a more balanca private rent-
ing/owner-occupation split, and, on the other hand, measures to al-
leviate some of the worst excesses for the poor, while transferring
responsibility from national to local, or even community level .

However, a FEANTSA Report in 2005 shows that while the role of the state
in the housing markets of Europe has changed, the nature of that change varies

from country to country.”

Where states were once ‘providers’ they now increasingly adopt the
role of ‘enablers’, where they had little history of involvenent, their

new roles take on a demonstrable ‘support the market” function.

124. Id. at 242-43.

125. Id. ar 250.

126. Joe Doherty et al., The Changing Role of the State: Welfare Delivery in the Neo-liberal Era,
FEANTSA (Brussels 2005).
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This ‘surrender’ of housing to the market (with and without the
intervention of civil society organisations) is well illustrated in the

declining and changing role of social housing provision. . . .

... [T]lhe problems of curtailed supply have been compounded by
the increasing commercialisation of housing associatbns and hous-
ing companies and their consequent adoption of financial ‘risk-
avoidance’ strategies which have the effect of drawing social housing
away from a focus on the most deprived and at-risk louseholds; the
vetting of tenants for ‘reliability” and the use of eviction orders are
symptomatic of this process. The emergence and expansbn of ‘in-
novative’ schemes such as ‘shared” and ‘low cost’ hone ownership—
all invariably involving some private market ‘partrership’—provide
only a limited alternative to social housing for thase with some eq-

uity to invest, and no alternative to the most vulnemble. . . .

... | TThe targeting of welfare and the extensionof means-testing for
access to benefits further marginalise and make access to affordable
and adequate housing for some vulnerable households more diffi-
cult. In the polarisation of Europe between the ‘ircluded’ and the

‘excluded, access to affordable and adequate housng is critical.”’
G. The Rise of “Governance,” Networks, and New Patterns of Law

The creation of the IMF and World Bank exerted influence beyondeconomic
arenas, defining new roles for the state and promoting “governance.”” This con-
cept has been traced to the Bretton Woods conference and the aeation of a new
and different approach to the state, law, and democracy fromprevious traditional
and classical democratic principles.” Santos points out that a report by the Trilat-

127. Id. at 6, 8, 11.

128. For an account of the sinister use of the World Bank by the U.S. in the Cold War and in
funding anti-communist actions in the Third World, see Balakrishnan Rajagopal, From Resistance
to Renewal: The Third World, Social Movements, and the Expansion of International Institutions, 41
Harv. InT’c L.J. 529 (2000).

129. See Jeanne M. Woobns & Hopre Lewis, Human RicHTs AND THE GLOBAL MARKETPLACE:
Economic, SociaL anp CurturarL DimEensions 350 (2005).
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eral Commission in 1975 on democracies helped to pave the way for a shift
“from legitimacy to governability; from governability to governance.” This was
further advanced by the World Bank in 1994 with its policies of shifting respon-
sibility for the provision of social goods from the state to the market.

“Governance” describes a hybridity of private and public law and institutions,
less distinction between formality and informality, and an owrall approach within
a state in a given area that is oriented towards efficiency and artput. In this frame-
work, although based on constitutional and other law, “[I]egality is not an expres-
sion of democratic self-determination and liberal respect for individual rights,”
but rather an instrument for achieving certain (economic) aims!* Governance
involves the state and private actors, such as corporations and NGOs, working
together. The development of policies and “soft law” measures takes the place of
traditional government, which was based on parliamentary debate, legislation,
and legal regulation. There is a shift from legal regulationto effective self-regula-
tion for corporations, as a result of the speed and complexity of modern invest-
ment, production, and exchange, and to the weak role of stateswith the presumed
need for “expert” specialist monitoring and “enforcement” agencies.

This process is reflected in the more recent shift within the Euopean Union
from lawmaking through directives and regulations to “govermnce” through
new methods, such as the Common Objectives, Open Method of Coordination,
National Action Plans, etc., in such areas as employment polry, health policy, and
social policy.* Significantly, large corporations are also taking part in consulta-

130. MicHAEL CRrOZIER ET AL., THE Crisis oF DEMocracy: REPORT oN THE (GOVERNABILITY OF
Democraciks To THE TrRiLaTERAL CoMmMission (1975).

131. Boaventura de Sousa Santos, Beyond Neoliberal Governance: the World Social Forum as Subal-
tern Cosmopolitan Politics and Legality,in Law aANp GLOBALIZATION FROM BELOW, supra note 39, at 35.

132. Christoph Mollers, European Governance: Meaning and Value of a Concept, 43 Common MKT.
L. Rev. 313, 314 (2006).

133. Id. at 318.

134. See Papratc Kenna, Housing Ricuts anp Human RicrTs (2005); Susana Borras & Kerstin
Jacobsson, The Open Method of Co-Ordination and New Governance Patterns, 11 ]. Eur. Pus. PoLy
185 (2004); Grainne De Burca, The Constitutional Challenge of New Governance in the European
Union, 28 Eur. L. Rev. 814 (2003); Joanne Scott & David M. Trubek, Mind the Gap: Law and New
Approaches to Governance in the European Union, 8 Eur. L. J. 1, 2-5 (2002); Caroline de la Porte &
Philippe Pochet, The OMC Intertwined with the Debates on Governance, Democracy and Social Eu-
rope, Report Prepared for the Belgian Ministry of Soc. Affairs, available at: http://www.ose.be/
files/docPP/researchOMC.pdf; European Governance, A White Paper, Comm'N of THE Eur. Com-
muUNTTIES, July 25, 2001; Communication from the Commission, European Governance: Better Law-
making, Comm'N ofF THE Eur. Communriries May 5, 2002; Communication from the
Commission—Towards a Reinforced Culture of Consultation and Dialogue— General Principles and
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tion processes within the new “governance” on the same level & small NGOs and
individuals, identified innocuously as “stakeholders,” from where far-reaching
policies and plans are prepared” Anderson points out, “[o]ne of the paradoxes of
the present age is the extent to which states have created the machinery for limit-
ing their capacity to intervene in economic affairs.”*

Indeed, Anderson claims that lawyers have come late to this gbbalization
debate,"” although Philip Alston asserted in 1997 that “[i|nternational lawyers
have, in many respects, served as the handmaidens of the changes wrought by

7138 International law and, indeed, human rights law has been pre-

globalization.
mised on the existence and sovereignty of the state, but in reality the world now
belongs to multinational corporations. Concurrently, the development of “trans-
governmentalism,” where individual elements of states (or dvil servants) interact
directly with their counterparts abroad, is creating a new oder. A new techno-
cratic elite deals with important issues, but operates not through law or rights, but
through sharing information, developing common principles and soft law mea-
sures at the sub-national level across states!*

Santos claims that these developments involve the silencing ofcritical theory,

creating a new politically disempowering terminology. The gowrnance approach

Minimum Standards for Consultation of Interested Parties by the Commission, COM (2002) 704 final
(Dec. 11, 2002); Elissaveta Radulova, The Open Method of Coordination as a New Mode of EU Gov-
ernance. Paper to the First PCE Conference, June 29, 2005, Maastricht, Neth.

135. It is worth pointing out that the EU was founded tocontrol the use of coal and steel for arma-
ments, to prevent further inter-European wars and o facilitate trade and development of corporations
across Europe. Indeed, the greatest part of EU law—Regulations, Directives, etc.—relates to stan-
dardization of products and services, thus assistirg Europe-wide corporations to trade more easily.

136. ANDERsON, supra note 120, at 29 (2005). The High Level Group on the future of social policy
in the EU pointed out in 2004 that “legislative action is more behind us than before us for several
structural reasons.” Report oF THE Hica LeveL Grour oN THE Future oF Socnr PoLicy IN an
Enrarcep Eurorean Union (European Commission 2004), available at http://ec.curopa.cu/
employment_social/news/2004/jun/hlg_social_elarg_en.pdf.

137. ANpERSON, supra note 120, at 3. Of course, legal systems as well as commercial, property,
contract, international trade and other laws have provided the legitimacy and enforcement mecha-
nisms for globalization.

138. Philip Alston, The Myopia of the Handmaidens: International Lawyers and Globalization, 3
Eur. J. InT'L L. 435 (1997).

139. See Anne-Marie Slaughter, Governing the Global Economy Through Government Networks,
in Tue RoLE oF Law 1N INTERNATIONAL PoLitics 177 (Michael Byers ed., 2003); Sol Picciotto, Nez-
works in International Economic Integration: Fragmented States and the Dilemmas of Neo-Liberalism,
17 Nw. J. InT’L L. & Bus. 1014 (1996-1997).

140. For a response to Alston’s article see Shirley V. Scott, International Lawyers: Handmaidens,
Chefs, or Birth Attendants? A Response to Philip Alston 9 Eur. J. InT’L L.750 (1998).
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offers alternatives to these silenced concepts which define themselves by opposi-
tion to the legitimacy concepts; “rather than social transformation, problem-solv-
ing; rather than popular participation, selected-in stakeholders’ participation;
rather than social contract, self regulation; rather than wcial justice, positive sum
games and compensatory policies; rather than power relations, coordination and

partnership; rather than social conflict, social cohesion and stability of flows.”™"!

He identifies seven types of legal developments within global perspectives.'*
These types are the transnationalization of nation-state law; the development of
legal regimes of regional integration; transnational commerial regulation (lex
mercatoria); the “law of people on the move” (migrants, refugees, and displaced
persons); law of indigenous peoples; human rights and global hw embodied in
the idea of a common heritage of mankind. Santos sees the first three as relating
to global capitalism and the last four as providing foci for casmopolitan, anti-he-
gemonic, and utopian legalities*

Francis Snyder describes the impact of globalizatim on legal theory, law, and
the governance of globalization evolving into five areas. These involve, firstly, con-
tracts between states, companies, etc., consecrated into international agreements
and, secondly, multilevel governance (such as in the European Union) and federal
states. Thirdly, the growing level of internationalpublic and private networks in all
areas raises problems for national democracy and epecially regulation. Fourthly,lex
mercatoria, the modern law of trade, is a mix of public and private authority, involv-
ing reflexive law or a form of regulated self-regulaton. A fifth area of global gover-
nance is defined by Snyder as sites of global legal pluralism, which are unique to
globalization and may be public, private, or hybrid with an emphasis on strategic
action. The internationalization of human rights isan example of global gover-
nance, as is the social construction of the “non-market economy.”*

National legal fields become internationalized in two ways. First, national
legal and political arenas are increasingly influenced by extemal factors. Second,
“domestic” decisions or laws are actually conditioned, shaped, or mac: elsewhere

as transnational legal regimes penetrate national legal fieds. The growth of trans-

141. See Santos, supra note 131, at 35.

142. BoavENTURA DE Sousa SaNTos, Towarp A NEw CommoN SENsE: Law, SciENce anD PoLiTics
IN Parabiemaric TransitioN 313 (1995) (quoted in WiLLiam TwiNiNG, GLOBALISATION AND LEGAL
Tueory 239-40 (2000)). See also BoavENTURA DE Sousa SanTos, Towarp A NEw LeEcarL Common
SENsE: Law, GLOBALIZATION, AND EMancipaTioN (2002).

143. See TwINING, supra note 142, at 240.

144. Francis Snyder, Economic Globalization and the Law in the Twenty-First Century, in THE
BrackweLL CompanioN To Law aND SocieTy 624, 630 (Austin Sarat ed., 2004).
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national networks based on “soft law” with uncertain legal status and the grow-
ing concept of global legal pluralism are some outcomes of gldalization."®

While acknowledging the difficulties in creating oneaccepted definition of glo-
balization, Robert McCorquodale and Richard Fairbrother point out that “globali-
sation has thus been transformative in terms of a rconceptualization of state
146

sovereignty within both international relations andinternational law.™* They posit
that there are a number of opportunities to developa rights approach and corporate
social responsibility within the international treaies and the WTO, in the IMF
policy on good governance, and in the activities oftransnational corporations!¥

All of this has a major impact on the advancement d housing rights. Govern-
ments, as well as minorities within a state, are marginalized as power is transferred
to bureaucrats and special interest groups, togetha with the increasing privatization
of public functions. The ability of governments toprotect human rights, even when
there are constitutional and legal provisions enfoxed by an independent judiciary, is
becoming more restricted in the development of intgrated housing markets!*

Yet, it is widely acknowledged that the national state remairs essential for
providing the legal, economic, and social infrastructure for global capitalism and
enabling markets to flourish. Of course, the state’s role in albcating resources,
dealing with social goods, and protecting human rights are allincreasingly subli-
mated to the market in this era of neo-liberal globalization!*’ At the heart of this
problem lie important questions about how globalization haschanged the nature
of the relationship of markets to the state, creating a democmatic deficit and neces-
sitating new roles for administrative law.”” Equally, the growth of New Public
Management (NPM) within public services since the 1980s raises fundamental,
and as yet unresolved, questions about traditional administrative law relationships
to contemporary human rights development™!

Yet, the Foundation for Global Governance posits that a “gldbal civic ethic”

145. Id.

146. Robert McCorquodale & Richard Fairbrother, Globalization and Human Rights, 21 Hum.
Rrs. Q. 735,737 (1999).

147. 1d.

148. Id. at 747.

149. Id.

150. See Alfred C. Aman Jr., Globalization, Democracy and the Need for a New Administrative
Law, 499 UCLA L. Rev. 1687 (2002).

151. NPM is seen as a move away from the tradition of pblic accountability embodied in progres-
sive public administration ideals to economistic, managerialist approaches free from political influ-
enceand only rarely subject to judicial review.See MicHAEL BarzeLAY, THE NEw PUBLIC MANAGEMENT
(2001); Christopher Hood, The “New Public Management” in the 1980s: Variatiors on a Theme, Accr.
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should be developed, reinforced by the belief that governane should be under-

pinned by democracy at all levels and ultimately by the rule of enforceable law."

H. Globalization’s Effects on Housing Policy

The impact of globalization on housing policy has been enormous. Peter
Marcuse has pointed out that globalization has accentuated arecommodification
of housing, and in Europe a reversal of the post-War trend of public housing for
the “broad masses of the population.™ Cross-border mobility of capital and
higher-echelon labor is creating demand for exclusive high-end developments,
separated physically and socially from working class and poar housing. Large-
scale international real estate investment facilitates the substitution of private for
public initiatives in land use, planning, and housing at an ever increasing scale.
Globalization increases pressures in the direction of dereguation and withdrawal
of government subsidies as a matter of general public policy with ideological op-
position to expansive social welfare programs. There is a simulation of competi-
tion among cities, which puts a premium on attracting and serving high-end
businesses and residences and discourages social welfare approaches. In the for-
mer socialist countries, the handling of issues of legal tenure and property rights
have undermined existing housing arrangements without substituting anything
better and rest on fundamental misconceptions of what property rights mean.
Most importantly, globalization creates income polarization effects that increase
the difference between the housing conditions of the best housed and the worst
housed (and homeless) and lead to a pattern of segregation, walling, fortification,
and citadelization. This is one of the most egregious impacts of globalization on
housing and living conditions generally. The ultimate symbolsare the citadels of
housing in the hills of Sdo Paolo—gated communities reached only by helicop-
ters.”™ David Clapham points out that globalization involves the rearientation of

Ora. & Soc. 93 (1995). See also JupiciaL Review anp BureaucraTic IMpacT: JupiciaL REvIEW aND
CompLiANCE wiTH ADMINISTRATIVE Law (Marc Hertogh & Simon Halliday eds., 2004).

152. See THE CommissioN oN GLosaL GoveErNaNcE, Our GLoeaL NeicuBorHOOD: THE REPORT
oF THE ComMissioN oN GLOBAL GOVERNANCE (1995).

153. Peter Marcuse, Neo-liberal Globalization and National Housing Policy (paper presented at the
ENHR Conference in Vienna in July 2002, summary available at http://www.europaforum.or.at/
site/Homepage ENHR2002_neu/e/ENHR_Docu_ENG.pdf).

154. It is estimated that eight out of every ten new urban residential developments in the United
States are gated. Lanp Use Law, Housing anp SociaL anp TerrrtoriaL Congesion 5 (Juli Ponce
Sole ed., trans., 2006).
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national governments in a climate where regulation and contrd are increasingly
difficult.” The danger of a flight of capital and jobs constrains taxationand pub-
lic expenditure policies, resulting in reduced housing expenditure. This has ac-
companied an emphasis on targeted spending, “value for money’ approaches, and
the privatization of state-owned housing. Regional economi imbalances arising
from policies of flexible labor markets and freedom to locate, given to corpora-
tions, have resulted in housing shortages in some areas and surfuses in others.
The flexible labor market approach increases the risk of episoces of poverty, with
housing systems unable to respond adequately. Increased rik in the labor market
has been transferred to housing through the deregulated housng finance system.
Indeed, the role of planning is increasingly seen as merely supporting the housing
market, even an overheated housing market. There is an emphass on the supply
of new housing in areas of economic growth and consequent high dmand."®
James Kushner claims that worldwide ethnic and class-based sgregation in

7 This takes place against a background of anti-

residential areas is increasing.
discrimination laws, inclusionary land use and housing policis, subsidized supply
of new housing, affirmative action programs, and planning design policies. While
segregation was often installed in the past by government polky, it is maintained
today through exclusionary zoning, housing cost-inflation, land use controls, and
the invisible hand of freedom of choice. None of the existing, enlightened, State,
strategic, and legal approaches are likely to significantly reduce or reverse the
worldwide pattern of worsening ethnic and class-based segregation. There is a
recognition that social cohesion or social inclusion can be incorporated into legis-
lation, as in the case of Valencia in Spain'™

In the United States and many other countries, the growth of low density
suburban housing known as urban sprawl has led to major subsidies for infra-
structure and services, as well as major environmental costs The zoning of such
detached family homes in suburban areas has led to segregation with poorer
households confined to inner city areas in the United States. This is motivated by
a desire to “protect the aesthetics and property values of egablished areas or by

2159

economic class bias or racial discrimination.” Giddens developed the concept of

155. Clapham, supra note 84, at 55.

156. Id.

157. See J.A. Kushner, New Urbanism: Urban Development and Ethnic Integraton in Europe and the
United States, in L.anp Use Law, Housing aND SociaL aND TErrITORIAL CaHESION, s¢pra note 154.

158. See Valencia Housing Law 8/2004, art. 39, 59, 61.

159. See E.H. Ziegler, Urban Sprawl, Social Cohesion and Zoning Discrimination in the United
States, in Lanp Use Law, Housing anp SociaL anp TErrrTor1aL COHESION, supra note 154.
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a “reflexive modernity,” where in late modernity intensified gldalization provides
the individual with a range of imagery and information on modelsof citizenship,
styles of consumption, modes of communication, etc!®” One of the consequences
has been an individually increased expectation of personal fulfillment and satis-
faction, often reflected in housing consumption and the lifestyle and status nature

" The requirements of individuals tend to

of certain housing types and locations.
be expressed more and more as individual consumer choices, fashioned to indi-
vidual lifestyles, in both private and public housing. Housing policy, and indeed
social commentary on housing, is expressed in market-based cansumer jargon,
reflecting the contemporary hegemony of the commodity and consumer aspects
of housing provision and distribution.** Globalization poses considerable prob-
lems for the traditional social-democratic models of housing policy, which involve
equality and community through state action. For instance, bureaucratic alloca-
tion systems do not have the ability to take into account the full scope of house-
holds’ wants and needs or to be able to accept households’ owndefinitions of what

those needs are !}

1. Movements of People

Stuart Hall attributes increased migration to the consequences of globaliza-

tion:

Migration is increasingly the joker in the globalization pack, the
subterranean circuit connecting the crisis of one part of the gobal
system with the growth rates and living standards of the other The
logic of globalization says that every element of growth mug be
free to move fluidly across every regulative boundary, including
that of the nation-state: capital, investment, commaodities, technol-

ogies, currencies, profits, cultural messages, and images al low.'**

160. GippEeNs, supra note 6, at 153.

161. See Alastair Hudson, Equity, Individualization and Social Justice: Towards a New Law of the
Home, in NEw PErspECTIVES ON ProPERTY Law, HuMAaN Ricuts anp THE HoMmeE 1 (Alastair Hud-
son ed., 2004).

162. See Padraic Kenna, Housing Rights—The New Benchmarks for Housing Policy in Europe?, 37
Urs. L. 87, 111 (2005).

163. Clapham, supra note 84, at 67.

164. Hall, supra note 118, at 34.
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One major impact on states has been the rise in nunbers of refugees and asy-

lum seekers and their awareness of life in other sates. James Goldston points out:

In recent years, while globalization has resulted n increased migra-
tion across national borders, the primary avenues br obtaining citi-
zenship—birth on a country’s territory (jus soli), descent from a
citizen (jus sanguinis), and naturalization—have not changed. As a
result, growing numbers of persons— as many as 175million world-

wide—are not citizens of the countries in which they reside.'

There are currently an estimated 10.4 million refugees and as many as 25
million uprooted civilians in their own countries, so-called internally displaced

persons.'® Hall states:

Seeking by whatever means—Iegal or illegal—to escapethe conse-
quences of globalization and the new world order, hey move along
uncharted routes, secrete themselves in the most inhospitable inter-
stices, mortgage their worldly goods to the human taffickers, seal
life-threatening contracts with gang-masters and pmps, and exploit
their lateral family connections in order to subvet the physical barri-
ers, legal constraints, and immigration regimes tha metropolitan
powers are vigorously putting in place. These are he overspill of the
global system, the world’s surplus populations, thesans-papiers of the
modern metropolis, who slip across borders at the cad of night or
stow away in the backs of lorries or under trains and silently disap-
pear into the hidden depths of the city. This is the human face of the
new globalization ‘from below’. The global cities d the developed
world are the sluice-gates of this new tidal movemant.!”

While capital and currencies are on the move, there remains a requirement
on the nation-state to impose strict controls on labor (e.g., wage levels, working
conditions, and employment rights) at the national level to facilitate international

corporations. Although some migrant workers are permitted, such as those sea-

165. James A. Goldston, Holes in the Rights Framework: Racial Discrimination, Citizenship, and
the Rights of Noncitizens, 20 Etnics & INT'L AF¥r. 321, 322 (2006).

166. UNHCR: The U.N. Refugee Agency, http://www.unhcr.ch/ (last visited Apr 3, 2008).

167. Hall, supra note 118, at 35-36.
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sonal and casual workers, this exception does not undermine the general model of

national-state controls on labor. Hall also states that:

in spite of the logic of the system, there has been an unprecedented
explosion in the largely unplanned movement of peoples acros the
globe. Whether fleeing the consequences of mass poverty, malmu-
trition, and unemployment in search of better economic or pesonal
opportunities, or displaced by political violence, regime change,
persecution, religious conflict, ethnic cleansing, or civil war, those
people stigmatized as ‘economic migrants, refugees, and asylum-
seekers now constitute the homeless multitudes of the modem

metropolitan city.'*®

A significant aspect of this migration and its consequences r housing rights
relates to women. In the book Global Woman: Nannies, Maids and Sex Workers in

the New Economy,' Barbara Ehrenreich and Arlie Hochschild point out:

Thanks to the process we loosely call “globalization,” women are
on the move as never before in history. In images familiar to the
West from television commercials for credit cards, cell phaes, and
airlines, female executives jet about the world, phoning homefrom
luxury hotels and reuniting with eager children in airports. But we
hear much less about a far more prodigious flow of female labor
and energy: the increasing migration of millions of women from
poor countries to rich ones, where they serve as nannies, maids,

and sometimes sex workers. . . .

Overall, half of the world’s 120 million legal and illegal mi-

grants are now believed to be women.”

For these migrants, housing is intimately connectedto their employment within
the home of others, and they are vulnerable to homdessness or unemployment.

Almost half a million people annually apply to European states seeking asy-

168. Id. at 35.

169. GrosarL Woman: Nannies, Maips aND SEx WorkErs 1N THE NEw Economy (Barbara Eh-
renreich & Arlie Russell Hochschild eds., 2003).

170. Id. at 2, 5.
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lum.” The situation of migrants in Europe has been described by Gerald P. Daly
as one where the barrier of citizenship increasingly justifies discrimination and

1”2 “Across Western Europe . . . migrants are |being]| segregated, con-

exclusion.
fined to menial jobs and relegated to the worst housing in the least desirable dis-
tricts of large cities. A growing polarisation is evident between average citizens
and those without full rights.””

Whereas national states dealt with asylum and refugees issues separately,
there is now a developed EU-wide policy in relation to asylum sekers.” How-
ever, not all EU states have adopted this directive!” European and other states
have accepted obligations under the 1951 Convention Relating to the Status of
Refugees and its Protocol to take a share of the world’s refugees who are fleeing
from persecution and violence. The long-term housing issuesare problematic and
there are varying levels of protection. In an earlier publication, I mentioned that
there are now eight levels of protection of housing rights in the European Union
depending on the status of the person involved.” Indeed, it is significant that the
EU Race Directive prohibiting discrimination on ethnic or race grounds in areas
such as housing does not apply to noncitizens of EU states!”

At the same time, however, the Council of Europe has voiced consderable

171. European Council on Refugees and Exiles, Asylum Applications Submitted in Europe in
2001-2005, http://www.ccre.org/factfile/ ECREUN2005.xls.

172. Geravrp Davry, HomEeLEss: PoLicies, STRATEGIES, AND LivEs oN THE STREET 89-95 (1996).

173. BiLL Epcar et aL., IMMicraTiON AND HoMELEssNEss 1N Europe 7 (2004) (quoting Davy,
supra note 172).

174. See Communication from the Commission, Towards more accessible, equitable and managed
asylum systems, COM(2003) 315 final OJ C76/21 (June 3, 2003); Communication from the Commis-
sion on the common asylum policy and the Agenda for protection COM(2003) 152 final O] C76/2
(Mar. 26, 2003); Commission communication on improved effectiveness, enhanced interoperability and
synergies among European databases in the area of Justice and Home Affairs COM(2005) 597 final
(Nov. 24, 2005); Terri Givens & Adam Luedtke, EU Immigration Policy: From Intergovernmental-
ism to Reluctant Harmonization, in Tue STaTE oF THE EuropEaN Unton: Law, PoLrtics, ANp Soci-
ety (Tanja A. Borzel & Rachel A Cicowsk eds., 2003); Statewatch, Refugees and Asylum-Seekers:
NO, “Legal Migration”: YES, http://www.statewatch.org/news/NEWSINBR/05migration.htm.

175. See generally Freedom, Security and Justice, Towards a Common European Asylum System,
http://europa.cu.int/comm/justice_home/doc_centre/asylum/doc_asylum_intro_en.htm (for de-
tails of all EU Instruments relating to asylum-seckers).

176. KenNa, supra note 134.

177. Article 3(2) states that coverage does not include “difference of treatment based on national-
ity and is without prejudice to provisions ... relating to entry into and residence of third country
national and stateless persons on the territory of Member States.” See Council Directive 2000/43,

2000 O.J. (L180) 22, 24 (EC).



436 InpIaNA JoUurRNAL oF GLoBaL LEGaL StubpiEes 15:2

concern over the plight of irregular migrants!” In 2000, the Council of Europe
Committee of Ministers adopted a Recommendation on the Right © Satisfaction
of Basic Material Needs of Persons in Situations of Extreme Hardship. This ac-
knowledged that “the satisfaction of basic human material reeds (as a minimum:
food, clothing, shelter, and basic medical care) is a requirement intrinsic to the
dignity of every human being and constitutes the condition far the existence of all

human beings and their well-being.*”

III. WaAT arE Housing RicHTS?
A. Introduction to Housing Rights

The concept of housing as a human right is establihed in many international
human rights instruments and has generated a body d jurisprudence and litera-
ture.”™ At a minimum, housing rights are rooted in the corcept of human dignity.”*
Housing rights are seen as an integral part of ecoromic, social, and cultural rights
within the United Nations,* European, Inter-American, and African human rights

instruments."™ Aspects of housing rights are regularly adjudicatedin courts through-

178. See Ryszarp CHOLEWINSKI, IRREGULAR MiGrANTS: Acckss To MiNniMuM SociaL Ricurts 7
(2005).

179. Eur. Parl. Ass., Recommendation of the Comm. of Ministers, 694™ Meeting, Doc. No. R (2000) 3
(on the right to satisfaction of basic material neals of persons in situations of extreme hardship).

180. See U.N.-HABITAT, Housing Rights Legislation: United Nations HousingRights Programme, Re-
port No. 1, UN. Doc. HS/638/01 E (2002) (describing internatbnal and national legal housing rights
resources); KEnNa, supra note 134; LecaL Resources For Housing Rigars (Scott Leckie ed., 2000)
(describing international and national legal housirg rights resources) [hereinafter LEcaL Resources].

181. Religious groups often discuss housing rights in relation to mtural law rights. In Genesis 9:6,
the image of God in man is stated. The emphasis onkavod in Jewish thought is fully paralleled by
the western and eastern Christian reference to the Imago Dei concept in relation to the concept of
human dignity. Of course, the Imago Dei, or image of God, is to be found in earlier Mesopotamia
and in ancient Egypt. See Dietrich Ritschl, Can Ethical Maxims Be Derived From Theological Con-
cepts of Human Dignity?, in Taue ConcepT oF Human Dieniry in Human RicuTs Discourse 87,
91 (David Kretzmer & Eckert Klein, eds., 2002) (discussing how human dignity as a concept de-
rived from theology, and plays an important role in ethics).

182. See MarneEw C.R. Craven, THE INTERNATIONAL COVENANT ON EcoNnomic,SociaL, aNp CuL-
turaL Ricuts 329 (1995); Economic, SociaL anp CurturaL Ricuts: A TexTeoOok 149 (Ashjorn
Eide et al. eds., 2d ed. 2001); UN-HABITAT, International Instruments on Housing Rights (2002),
available at http://www.unhabitat.org/pmss/getPage.asp?page =bookView&book=1281.

183. Human Rights Education Association, The Right to Housing, http://www.hrea.org/index
.phprbase_id=149 (last visited Apr. 5,2008) (listing international agreements that include the right
to housing).
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out the world,"™ including in the United States® with contemporary South African
jurisprudence in this area attracting keen academicinterest.* At a national level, at
least 40 percent of the world’s constitutions referto housing or housing rights!’
Scott Leckie points out that since the 1990s, the international legal, concep-
tual, practical, and philosophical evolution of housing rights has provided a solid
legal basis for future development.!® The Cold War is now more than a decade in
the past, and it is therefore legitimate to place socio-econamic rights, such as hous-
ing rights, alongside long-revered civil and political rights. The Vienna Declara-
tion (1993) states that both sets of rights are “universal, indivisible, interdependent
and interrelated. The international community must treat human rights globally
in a fair and equal manner, on the same footing and with the same emphasis.”*
Clarification on the contents and obligations of howing rights, including the
concepts of minimum core obligations, progressive ealization of rights according to
available resources, and violations of rights are row widely understood and accept-

ed.” Indeed, Leckie claims that the international legal foundations of the human

184. See generally Liticating Economic, SociaL aNp CuLturaL RicHTs: AcHIEVEMENTS, CHAL-
LENGES AND STRATEGIES (Malcolm Langford & Aoife Nolan eds., 2003) (case studies illustrating
that a wide variety of economic, social, and cultural rights are indeed justiciable); Tara MELIsH,
Pro1ecTiNnG Economic, Sociar anp CurturaL RicuTs IN THE INTER-AMERICAN HUMAN RiGHTS
SysTEM: A MaNuaL oN PresenTING Cramvs (2002) (a comprehensive guide to bringing economic,
social, and cultural rights claims in the Inter-American human rights system); Aoife Nolan, Lzzi-
gating Housing Rights: Experiences and Issues, 28 DusLin U. L.J. 145 (describing how complaints
made about housing rights violations by states have been litigated before courts and other judicial
or quasi-judicial decision-making bodies).

185. See generally Beru Harris, DErenpiNG THE RicuT To A HoME: THE PowEr oF ANTI-Pov-
erTY LawyErs (2004) (looking at responses of poverty lawyers to the social welfarelaw reforms of
the United States Congress and state legislatures).

186. See Jaftha v. Van Rooyen 2005 (2) SA 140 (CC) (S. Afr.); Port Elizabeth Municipality v.
Various Occupiers 2005 (1) SA 217 (CC) (S.Afr.); City of Cape Town v. Rudolph 2004 (5) SA 39
(C) (S. Afr.); Government of South Africa v. Grootboom, 2001 (1) SA 46 (CC) (S. Afr.).

187. LEecaL Resources, supra note 180, at 45, 60—71. It is important to note that housing rights are
legally guaranteed at the national level in areas of property law, family law, landlord/tenant law,
succession law, law of equity and trusts, consumer law, and other areas of law

188. Id. at 1.

189. The Secretary-General, Report of the Secretary General on the Vienna Declaration Programme
of Action, UN. Doc. A/CONF 157/24 (PartI) (Oct. 13, 1993).

190. See Adequate Housing, supra note 5. Much work has been carried out on defining the specific
rights contained in the Covenant especially by the UN. Committee on Economic, Social and
Cultural Rights in its Conclusions and Reports. See generally Office of the High Commissioner for
Human Rights, Committee on Economic, Social, and Cultural Rights, http://www.unhchr.ch/html/
menu2/6/cescr.htm (listing examples of Committee on Economic, Social, and Cultural Rights
documents); Philip Alston & Gerard Quinn, The Nature and Scope of States Parties’ Obligations
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right to adequate housing are inherent in a multi-ficeted global social contract, de-
signed to ensure access to a secure, adequate, andaffordable home for all people in

all countries.”
B. The United Nations Instruments

Since 1948, most states across the world have accepted that their citizens have
housing and other rights. The Universal Declarationof Human Rights (UDHR) of
1948, adopted by almost all states, recognizes riglts to housing. Article 25 states:

(1) Everyone has the right to a standard of living adequate for the
health and well-being of himself and of his family, including foad,
clothing, housing and medical care and necessary social servies,
and the right to security in the event of unemployment, sickness,
disability, widowhood, old age or other lack of livelihood in cir-
cumstances beyond his control.”?

Similarly, the International Covenant on Economic, Social and Cultural
Rights (ICESCR), of 1966, now ratified by almost 150 states (though not the
United States), recognizes the right to housing'” Article 11 states:

Under the International Covenant on Economic, Social and Cultural Rights, 9 Hum. Rrs. Q. 156
(1987) (arguing, while continuing to endorse the argument that more effective inclusion of eco-
nomic, social, and cultural rights within the community of human rights is fundamentally impor-
tant, that the original promise of the Universal Declaration of Human Rights that human dignity
should be pursued in light of both the overarching purposes and the underlying values of human
rights protection, rather than under the constraint of false dichotomies); Jack Donnelly & Rhoda
E. Howard, Assessing National Human Rights Performance: A Theoretical Framework, 10 Hum. Rrs.
Q. 214 (1988) (narrowing the list of rights concerning which it is necessaryto gather data by estab-
lishing a theoretical framework for assessing a state’s human rights performance by identifying a
set of ten essential rights that are separately, intrinsically essential and together provide good prox-
ies for almost all other rights); Dipak K. Gupta et al., Creating a Composite Index for Assessing
Country Performance in the Field of Human Rights: Proposal for a New Methodology, 16 Hum. Rrrs.
Q. 131 (1994) (providing a new methodology for attributing weights to the various indicators of
human rights abuse to achieve a more objective measurement of human rights performance).

191. NarioNaL PerspECcTIVES oN Housing Ricuts 3 (Scott Leckie et al. eds., 2003).

192. Universal Declaration of Human Rights, G.A. Res. 217A, at 71, UN. GAOR, 3d Sess., Ist
plen. Mtg., UN. Doc. A/810 (Dec. 12, 1948).

193. See International Covenant on Economic, Social, and Cultural Rights, G.A. Res. 2200A
(XXT), U.N. Doc. A/6316 (Dec. 16, 1966) |hereinafter ICESCR]; OrFick oF THE UNITED NATIONS
Hica CommissioNEr ForR Human RicHTs, StaTUS OF RATIFICATIONS OF THE PRINCIPAL INTERNA-
tioNaL Human Ricats TrEATIES (June 9, 2004), http://www.unhchr.ch/pdf/report.pdf.
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The States Parties to the present Covenant recognize the right of
everyone to an adequate standard of living for himself and his Aim-
ily, including adequate food, clothing and housing, and to the can-
tinuous improvement of living conditions. The States Parties will
take appropriate steps to ensure the realization of this right, recog-
nizing to this effect the essential importance of internationa co-

operation based on free consent.”

States are required to recognize housing rights, ue the maximum of available
resources to achieving progressively the full realzation of these rights, meet “mini-
mum core” obligations, ensure nondiscrimination, ard enact legislative measures
and appropriate policies geared to a progressive realization of these rights.!” Gen-
eral Comment No. 4: The Human Right to Adequate Howing sets out the ele-
ments of adequate housing forming the minimum core guarantees which, under
public international law, are legally vested in allpersons.””® General Comment No. 7:
The Right to Adequate Housing seeks to prohibit foced evictions that result in in-

dividuals being rendered homeless or vulnerable to the violation of other human

194. ICESCR, supra note 193, art. 11(1).
195. The State’s domestic obligations under the ICESCR Covenant are set out in Art 2:

Each State Party to the present Covenant undertakes to take steps, individually and through
international assistance and co-operation, especially economic and technical, to the maxi-
mum of its available resources, with a view to achieving progressively the full realization of
the rights recognized in the present Covenant by all appropriate means, including particu-
larly the adoption of legislative measures. The States’ Parties to the present Covenant un-
dertake to guarantee that the rights enunciated in the present Covenant will be exercised
without discrimination of any kind as to race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth orother status.” ICESCR,supra note
193, art. 2(2). See also Alston & Quinn, supra note 190, at 65.

196. See ECOSOC, Comm. on Econ. Soc. and Cult. Rights, General Comment No. 4: The Human
Right to Adequate Housing, § 8, U.N. Doc. E/1992/23 (1991). These elements are legal security of
tenure, availability of services, materials and infrastructure, affordable housing, habitable housing,
accessible housing, housing in a suitable location, and housing constructed and sited in a way
which is culturally adequate. Id.
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rights.”” Other General Comments refer to housing rights inthe context of people
with disabilities,"”® older people,” health rights, and other areas.

The U.N. Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW > refers to State obligations to ensure equality in rela-
tion to the right to bank loans, mortgages, and other forms offinancial credit*” It
promotes women’s rights to enjoy adequate living conditions particularly in rela-
tion to housing, sanitation, electricity, water supply, transport, and communica-

203

tions.”” There is a powerful argument that an understanding of women} actual

housing experiences must inform a definition of women’s right © housing.

Despite the fact that, worldwide, women are the primary users of
housing and are therefore the most affected by housng, women have
been excluded from virtually every aspect of the haising process, be
it policy development, planning and design, ownershp, construction
and even housing movements. And so, though the houseis a ‘wom-

an’s place,’ in most communities she is not permited to control it?"

197. According to paragraphs 10—16, where those affected are unable to provide for themselves,
the State Party must take all appropriate measures, to the maximum of its available resources, to
ensure that adequate alternative housing, resettlement, or access to productive land, as the case
may be, is available. ECOSOC, Comm. on Econ., Soc. and Cult. Rights, General Comment No. 7:
The Right to Adequate Housing: Forced Evictions, UN. Doc. E/C.12/1997/10 (May 14, 1997);see also
Leilani Farha, Is There a Woman in the House? Women and the Right to Adequate Housing (1998)
http://cesr.org/filestore2/download/480/womenhousing pdf.

198. See ECOSOC, Comm. on Econ., Soc., and Cult. Rights, General Comment No. 5 (1994):
Persons with Disabilities, 99 q 33, U.N. Doc. E/1995/22 (Nov. 25, 1994). In the U.N. Convwention on
the Rights of Persons with Disability, Art. 28, Adequate Standard of Living and Social Protection,
states: “States Parties recognize the right of persons with disabilities to an adequate standard of
living for themselves and their families, including adequate food, clothing, and shall take appro-
priate steps to safeguard and promote the realization of this right without discrimination on the
basis of disability.” Convention on the Rights of Persons with Disabilities, G.A. Res. 61/106, 76
plen. mtg., U.N. Doc. A/RES/61/106 (Dec. 13, 2006).

199. See ECOSOC, Comm. on Econ., Soc., and Cult. Rights, General Comment No. 6 (1995): The
Economic, Social, and Cultural Rights of Older Persans, 97 § 32, U.N. Doc. E/1996/22 (Nov. 24, 1995).

200. See ECOSOC, Comm. on Econ., Soc., and Cult. Rights,General Comment No. 14 (2000): The
Right to the Highest Attainable Standard of Health § 3, U.N. Doc. E/C.12/2000/4 (Aug. 11, 2000).

201. Convention on the Elimination of All Forms of Discimination Against Women, G.A. Res.
34/180, at 193, U.N. GAOR 34" Sess., 107" plen. mtg., U.N. Doc. A/34/46 (Dec. 18, 1979) [hereimfter
CEDAW]. Some 180 States were parties to CEDAW as of March 2005. See U.N. Division for the
Advancement of Women, States Parties, http://www.un.org/womenwatch/daw/cedaw/states.htm.

202. CEDAW, supra note 201, art. 13.

203. Id. atart. 14(2).

204. Farha, supra note 197, at 6.
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The Limburg Principles (1986)*° and the Maastricht Guidelines (1997)**
have defined further the requirements of effective implementtion of socio-eco-
nomic rights and the nature and appropriate remedies for vidations.”” The Maas-
tricht Guidelines recommend that any person or group who is a victim of a
violation of an economic, social, or cultural right (including housing rights) should
have access to effective judicial or other appropriate remalies at both national and
international levels?” Of course, the violation of the right to adequate housing

may have different meanings for women and men.

A majority of the world’s 1 billion people living in conditions of ab-
ject poverty are women. They make up the plurality of the world’s
50,000 inhabitants who die daily from disease resuting from inade-
quate housing. . . . An average of 50-60% of all honeless women re-
port that they are homeless because they are fleeingdomestic violence.
Eighty-one per cent of all homeless women have at ®me time in
their lives experienced either sexual assault or plysical abuse, and

65% reported physical violence by a current partner. .. 2”

205. A group of distinguished experts in international hw, convened by the International Commis-
sion of Jurists, the Faculty of Law of the Universty of Limburg (Maastricht, the Netherlands), and the
Urban Morgan Institute for Human Rights, University of Cincinnati (Ohio, US), met in Maastricht
on June 2-6, 1986, to consider the nature and scopeof the obligations of States Parties to the ICESCR,
the consideration of States Parties reports by the newly constituted ECOSOC Committee on Eco-
nomic, Social and Cultural Rights, and internationalcooperation under Part IV of the Covenant. The
twenty-nine participants came from Australia, the Federal Republic of Germany, Hungary, Ireland,
Mexico, Netherlands, Norway, Senegal, Spain, UnitedKingdom, United States of America, Yugosla-
via, the UNCHS, ILO, UNESCO, WHO, the Commonwealth Secretariat, and the sponsoring orga-
nizations. ECOSOC, Comm. on Human Rights, The Limburg Principles on the Implementation of the
International Covenant on Economic, Social, and Culural Rights, U.N. Doc. E/CN.4/1987/17, Annex
(1987). See also The Limburg Principles on the Implementaton of the International Covenant on Eco-
nomic, Social, and Cultural Rights, 9 Hum Rrs. Q. 122 (1987) [hereinafter Limburg Principles).

206. The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, 20 Hum Rrs.
Q. 691 (1998) |hereinafter Maastricht Guidelines).

207. The Habitat International Coalition Housing and Land RightsNetwork has also developed
a Toolkit in cooperation with the Special Rapporteur on Adequate Housing, Miloon Kothari, to
provide a more comprehensive and community-based monitoring instrument for assessing the
realization, or violations, of housing and land rights. This mitiative identifies rights-sensitive indi-
cators for monitoring the realization of the right to adequate housing. See Housing and Land
Rights Network, Toolkiz, http://toolkit.hlrn.org/ (last visited Apr. 3,2008).

208. Maastricht Guidelines, supra note 206, at 699.

209. ECOSOC, Comm on Human Rights, Integration of the Human Rights of Women and the
Gender Perspective: Written Statement submatted by Human Rights Advocates, a Non-Governmental
Organization in Special Consultative Status, § 1,9, U.N. Doc. E/CN.4/1999/95 (Mar. 11, 1999).
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The Convention on the Rights of the Child*” places obligations on accepting
states to recognize the right of every child to a standard of lving adequate for the
child’s physical, mental, spiritual, moral, and social dewlopment, and this may
require the provision of housing?"!

Many other international instruments setting out rights to howing have been
ratified by countries around the world?? These include:

e The Declaration on the Rights of Disabled Persons (1975

e The Vancouver Declaration on Human Settlements (1976

e The U.N. Global Strategy for Shelter to the Year 2000

e The U.N. World Conference on Environment and Development
(UNCED) of Rio de Janeiro in 1992, which adopted Agenda 21

e [L.O Recommendation No. 115 on Worker’s Housing (1961)

e The U.N. Convention Relating to the Status of Refugees (1951) and
its Protocol '

e  The International Convention on the Protection of the Rightsof All

Migrant Workers and Members of Their Families (19907
e  The Draft International Convention on Housing Rights (1994
e The Habitat Agenda (1996)*"

210. See The Convention on the Rights of the Child,opened for signature Nov. 20,1989, 1577 U.N.TS.
3, available at http://www.unhchr.ch/html/menu3/b/k2crc.htm (lastvisited Mar. 19, 2008).

211. Id. at art. 27.

212. See, e.g., LEGaL REsources, supra note 180, at 60—70 (for a fuller compilation of thes instru-
ments); Centre on Housing Rights and Evictions, http//www.cohre.org (last visited Apr. 3, 2008).

213. G.A. Res. 3447 (XXX) U.N. Doc. A/10034 (Dec. 9, 1975), available at http://www2.ohchr.
org/english/law/res3447.htm.

214. Habitat: United Nations Conf. on Human Settlements, Vancouver, Can., May 31-June 11,
1976, Vancouver Declaration on Human Settlements, available ar http://www.unhabitat.org/
downloads/docs/924_21239_The_Vancouver_Declarationpdf.

215. G.A. Res. 43/181, U.N. Doc. A/RES/43/181 (Dec. 20, 1988).

216. Convention Relating to the Status of Refugees, opened for signature July 28, 1951, 189
U.N.T'S. 150, available at http://www.unhchr.ch/html/meu3/b/o_c_ref.htm.

217. G.A. Res. 45/158, U.N. Doc A/RES/45/158 (Dec. 18, 1990).

218. ECOSOC, Sub-Comm’n on Prevention of Discrimination & Prot. of Minorities, The Real-
ization of Economic, Social and Cultural Rights: the Right 1o Adequate Housing, 9 17-18, U.N. Doc.
E/CN.4/Sub.2/1994/20 (June 21, 1994) (prepared by Rajinder Sachar).

219. Habitat 11, Istanbul, Turkey, June 3—14, 1996, Habitat Agenda, available at http://www.
unhabitat.org/downloads/docs/1176_6455_The_Habitat_Agenda.pdf.
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C. Council of Europe Housing Rights?’

The European Social Charter (ESC) of 1961**! and its successor, the Revised
European Social Charter (RESC) of 1996, set out a number of housing related
rights and freedoms and establish a supervisory mechanism guaranteeing their
respect by the states’ parties?? Since 1995, a Collective Complaints Protocol was
established, allowing approved NGOs to lodge complaints against states in rela-
tion to breaches of the Charters?*

220. The Council of Europe, established in 1949 and now with forty-sx Member States has pro-
moted a rights based approach in many areas, including housing rights, through its two Social
Charters and also within its European Convention on Human Rights (ECHR) with its allied
European Court of Human Rights (ECHR). See Council of Europe, About the Council of Europe,
http://www.coe.int/T/e/Com/about_coe/ (giving a brief summary of the Council, its history, and
its aims). In 2000, the Council of Europe Committee of Ministers adopted a Recommendation on
the Right to the Satisfaction of Basic Material Needs of Persons in Situations of Extreme Hard-
ship. This acknowledged that “the satisfaction of basic human material needs (as a minimum:
food, clothing, shelter and basic medical care) is a requirement intrinsic to the dignity of every
human being and constitutes the condition for the existence of all human beings and their well-
being.” See Eur. Parl. Ass., Recommendation No. R (2000) 3 of the Committee of Ministers, 694™
Meeting, (Jan. 18, 2000) at § 5 (concerning the right to the satisfaction of basic material needs of
persons in situations of extreme hardship).

221. Eur. Soc. Charter, Council of Europe, Oct. 18, 1961 Eur. T.S. No. 35. For a complete list of the
Council of Europe’s Treaties, see http://conventionscoe.int (follow “full list” hyperlink).

222. Eur. Soc. Charter (Revised), Council of Europe, Mar. 5, 1996, Eur. T.S. No. 163.

223. The binding nature at the national level of the Charters depends on whether a dualist or
monist legal systems pertains, but many States have incorporated the Charter (or parts of it) into
national law. For up to date details on signatures, ratifications, and reservations on the Charter and
Revised Charter, see Council of Europe, http://www.coe.int. (last visited Mar. 20, 2008). See also
Davip Harris & Joun Darcy, THE Eurorean SociaL CuarTER (Transnational Publishers 2d ed.
2001) (1984); LeNia SamUEL, FUNpAMENTAL SociaL Ricuts: CAsk Law oF THE EUuroPEAN SociaL
Cuarter (Council of Europe Publishing 1997). The Committee on Social Rights (CSR) examines
cyclical Contracting State and other reports on the implementation of the Charter. See Council of
Europe, The Implementation of the European Social Charter in Europe’s Member States: Survey by
Country, http://www.coe.int/T/E/Human_Rights/Esc/6_Survey_by_country/.

224. A number of Collective Complaints addressing housing rights have been heard by the Eu-
ropean Committee of Social Rights. See Council of Europe, European Commuttee of Social Rights:
List of Collective Complaints and Advancement of the Proceduie, available at http://www.coe.int/t/e/
human_rights/esc/4_collective_complaints/List_of_collective_complaints/default.asp. See, e.g.,
Complaint No. 39/2006, FEANTSA v. France (holding that France did not meet the obligations
of Article 31 despite significant public spending and extensive supports for social housing), Com-
plaint No. 33/2006, International Movement ATD Fourth World v. France (holding that an inter-
national organization, ATD Fourth World, was competent to submit complaints under Article
16); Complaint No. 31/2005, European Roma Rights Center (ERRC) v. Bulgaria (holding that
Bulgaria was in violation of Article 16 of the Revised European Social Charter on the basis that a
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The RESC contains important rights to social and medical assistance for
those without adequate resources;/” establishing rights to housing in relation to
physically and mentally disabled persons;/* children and young persons;”” and
social, legal, and economic protection for families, including a state obligation to
provide family housing*® The RESC grants migrant workers an explicit right to

be treated equally in relation to access to housing”

and sets out the right of elderly
persons to social protection and independent living by means d provision of hous-
ing suited to their needs and their state of health, or of adequate support for adapt-
ing their housing.”*" Article 30 of the RESC, on rights to protection against poverty
and social exclusion, includes an obligation on Contracting States to promote ef-

fective access to a range of services, including housing?*

law limiting legalizing illegal dwellings had a disproportionate impact on the Roma ethnic group);
Complaint No. 27/2004, European Roma Rights Center (ERRC) v.Italy (holding that Italy was in
violation of Article 31 on the basis of providing insufficient housing opportunities to the Roma
ethnic population); Complaint No. 15/2003, European Roma Rights Centre (ERRC) v. Greece
(holding that Greece was in Violation of Article 15 on the basis that a law restricting nomadic in-
dividuals had a disproportionate impact on the Roma ethnic grouwp). See also Robin R. Churchill &
Urfan Khaliq, The Collective Complaints System of the European Social Charter: An Effective Mech-
anism for Ensuring Compliance with Economic, Social and Cultural Rights, 15 Eur. J. INT'L L. 417
(2004); G. Brillat, The Supervisory Machinery of the European Social Charter: Recent Developments
and their Impact, in SociaL Ricuts N Europe 31 (Grainne de Burca et al. eds., 2005).

225. Eur. Soc. Charter (Revised), supra note 222, at art. 13.

226. Id. atart. 15.

227. 1d. atart. 17.

228. Id. atart. 16. For conclusions on Finland under this Article see Council of Europe, European
Committee of Social Rights Conclusions XV-1, http://hudoc.esc.coe.int/esc/search/default.asp?mode
=esc&language=en&source=re (enter “16” for the article, “Finland” for states and “XV” for cycles,
then press search).

229. Eur. Soc. Charter (Revised), supra note 222, at art. 19. For conclusions in this area on Bel-
gium see, Council of Europe, European Committee of Social Rights: Conclusions XIV-I, http://
hudoc.esc.coe.int/esc/search/default.asp’mode=esc&language=en&source=re (enter “19” for ar-
ticle, “Belgium” for states, and “XIV” for cycles, then press search).

230. Eur. Soc. Charter (Revised), supra note 222, at art. 23.

231. “By introducing into the Revised Charter a new Article 30, the Council of Europe member
states considered that living in a situation of poverty and social exclusion violates the dignity of
human beings. With a view to ensuring the effective exercise of the right to protection against
poverty and social exclusion Article 30 requires States parties to adopt an overall and coordinated
approach... The measures taken in pursuance of the approach must promote access to social rights,
in particular employment, housing, training, education, culture and social and medical assistance.”
Council of Europe, European Committee of Social Rights: Conclusions 2003—Volume 1, at 214 |here-
inafter Conclusions 2003], http://www.coe.int/t/e/human_rights/esc/3_reporting_procedure/2_
recent_conclusions/2_by_year/2003Voll_en.pdf. “In the Committee’s view housing is a critical
policy area in fighting poverty and it is particularly interested to know what measures have been
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Article 31 of the RESC advances a major new development in housing rights:

With a view to ensuring the effective exercise of the right to hous-
ing, the Parties undertake to take measures designed:
1. to promote access to housing of an adequate standard,;
ii. to prevent and reduce homelessness with a view to its grad-
ual elimination;
iii. to make the price of housing accessible to those without al-

equate resources.

The Conclusions of the CSR in monitoring Contracting States obligations
under Article 31 have demonstrated the application of a new st of benchmarks to

national housing law and policy**

Under Article 3181 of the Charter, the Committee considers that the
Parties shall guarantee to everyone the right to haising and to pro-
mote access to adequate housing. . . . Equal treatment must be assured
to the different groups of vulnerable persons, paricularly low-income
persons, unemployed, single parent households, yourg persons, per-
sons with disabilities including mental health proHems. . . . The
Committee considers that, for the purpose of Artick 31§1, the Parties
must define the notion of adequate housing in law. The Committee
considers that “adequate housing” means a dwellingwhich is struc-
turally secure, safe from a sanitary and health pont of view and not
overcrowded, with secure tenure supported by the law. . . .

The Committee considers as homeless those individuals not legally
having at their disposal a dwelling or other forms of adequate shel-
ter. The temporary supply of shelter, even adequate, cannotbe held

taken to ensure an appropriate spatial distribution of (social) housing so as to avoid ‘ghettoising’
poverty and social exclusion.” Id. at 218.

232. See id. at 342—-45. Accord Kenna, supra note 162 (discussing approaches to housing rights and
the development of the Council of Europe’s monitoring system). It is important to point out that not
all 46 States of the Council of Europe have acceptad Article 31. States which had ratified the RESC
by June 1, 2005 were: Albania, Andorra, Armenia, Azerbajan, Belgium, Bulgaria, Croatia, Esto-
nia, Finland, France, Ireland, Italy, Lithuania, Moldova,Norway, Portugal, Romania, Slovenia, and
Sweden. See Council of Europe, European Social Charter (Revised): Table of Signatories, http://
conventions.coe.int/Treaty/Commun/ChercheSig.asp? NT=163& CM=&DF=&CL=ENG.
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as satisfactory and the individuals living in such conditions and
who wish so, shall be provided with adequate housing within a

reasonable period. . ..

The Committee considers that, for the purpose of Article 3183
Parties shall ensure an adequate supply of affordable housing The
Committee considers housing to be affordable when the househol
can afford to pay the initial costs (deposit, advance rent), the cur-
rent rent and/or other costs (utility, maintenance and management
charges) on a long-term basis and still be able to maintain a mini-
mum standard of living, as defined by the society in which the
household is located 3

The European Convention for the Protection of Human Rights and Funda-
mental Freedoms (ECHR)** contains many civil and political rights provisions
leading to the development of housing rights across Europe, epecially within Ar-
ticles 3, 6, 8, 13, and 14 and Article 1 of Protocol No. 1%

The provisions of Article 3 of the Convention, requiring states to ensure that
no one shall be subjected to torture or to inhuman or degrading treatment or pun-
ishment, have been applied to destitute homeless people®

233. Conclusions 2003,supra note 231, at 342, 345, 348. Following this clarification of the obligations
under Article 31, key indicators of rights to housingin general were presented by Professor Matti
Mikkola, a member of the CSR, to include: immediateaccess to adequate temporary housing; a share
of social rented housing (5—15 percent of aggregate housing); a maximum waiting period for social
rented housing of six to twelve months; conditionsfor fair contracts in law, including termination of
tenure and protection against harassment, threats, and forced eviction; demands of health, hygiene,
and basic amenities, as well as criteria of suitablity in law. See Housing Rights in Europe Conference,
Helsinki, Fin., Sept. 18-19, 2006, Housing Rights in Council of Europe, http://www.ymparisto.fi/
download.asp?contentid=56520&lan=en (for more detals on Professor Mikkola’s indicators).

234. Convention for the Protection of Human Rights and Fundamental Freedoms, Council of
Europe, Dec. 10,1948, Eur. T.S. No. 005,available at http://conventions.coe.int/treaty/en/ Treaties/
Html/005.htm.

235. A further Protocol 12 was recently introduced, prohibiting discrimination by public bodies
in all areas of discrimination not covered by Article 14. It is significant that the protection of the
Convention applies to anyone resident in the countries who have adopted it, regardless of status.
See Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, Council of Europe, Nov. 4, 2000, Eur. T.S. No. 177 at art. 1.

236. For instance, the House of Lords in England has rulad that the State has such obligations to
failed asylum-seekers who remained in the State and were destitute with no assistance available to
them. The Court considered the question as to whatlevel of abject destitution such individuals must
sink before their suffering or humiliation reachesthe “minimum level of severity” to amount to “in-
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In the case of Moldovan and Others v. Romania,” the European Court of
Human Rights (ECtHR) concluded that the applicants’ living conditions and the
racially discriminatory manner in which their grievances were handled by the
public authorities constituted an interference with their human dignity. In the
special circumstances of the case, this amounted to “degrading treatment” within
the meaning of Article 3.

Article 8 of the ECHR has particular significance in relation o state obliga-

tions to respect an individual’s home. It states:

(1) Everyone has the right to respect for his private and famiy life,

his home and his correspondence.

(2) There shall be no interference by a public autlority with the ex-
ercise of this right except such as is in accordance with the law and
is necessary in a democratic society in the interestsof national secu-
rity, public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection d health or mor-

als, or for the protection of the rights and freedomsof others.

Article 8(1) protects the right of individuals to “respect” for their private life,
family life, and “home.” There is a right to access to, occupation of, and peaceful
enjoyment of the home. All of the decisions of the ECtHR reflect a Convention
view of home. “Home” is an autonomous concept, which does notdepend on clas-
sification under domestic law.** The concept of a home is not confined to dwell-

239

ings or land, which are lawfully occupied or owned? All proceedings for
possession of a home engage Article 8 Although the Article may be engaged,

justifications for interference can be on the grounds that the interference is “in

human or degrading treatment” under Article 3 of the European Convention of Human Rights’ as
incorporated into the UK Human Rights Act 1998. Here the State was found to have a positive obli-
gation under Article 3 to provide accommodation andother services. See Regina v. Secretary of State
for the Home Department (Appellant) UKHL 66 (2005), available ar 2000 WL 280234, q 7.

237. Moldovan v. Romania (No. 2), App. No. 41138/98, 44 Eur. H.R. Rep. 16, at 306 (2007) (hold-
ing in favor of Roma displaced by government action).

238. But see Chapman v. United Kingdom, App. No. 27238/94, 33 Eur. H.R. Rep.18 (2001) (hold-
ing that government refusal to allow a gypsy’s caravan to stay on land was a legitimate interference
“necessary in a democratic society” and therefore not a violation of Artile 8).

239. See Buckley v. United Kingdom, App. No. 20348/92, 23 Eur. H.R. Rep. 101 (1996).

240. Lambeth LBC v. Howard 33 H.L.R. 58 (2001).
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accordance with the law” or necessary in a democratic society, and proportionate
to the aim sought to be achieved !

While there is no obligation under the ECHR for a universal state housing
provision, the combination of obligations under Articles 3 and 8 can lead to fur-

242

ther positive obligations. In Marzari v. Italy,** the obligation for public authorities
to provide assistance to an individual suffering from a severedisability, because of
the impact of such refusal on the private life of the individual was advanced.?”
Such positive obligations on states to protect people’s homes have been found by
the ECtHR under Article 8 in relation to protection from smelk and nuisance

from a waste treatment plant** toxic emissions emanating from a chemical

245 246

factory,”” environmental pollution from a steel plant;* and noise from bars and
nightclubs.*” However, in Hatton v. United Kingdom™® the ECtHR found that
Heathrow airport’s policy on night flights had struck a fair lalance between those
whose rights to respect for home had been affected and the intersts of the eco-
nomic well-being of the country as a whole.

The First Article of Protocol 1 of the ECHR describes state obligations to
ensure the peaceful enjoyment of possessions by every legal and natural person.
“Every natural or legal person is entitled to the peaceful enjoyment of his posses-
sions. No one shall be deprived of his possessions except in the public interest and

241. See Chapman, 33 Eur. H.R. Rep. at 413; Connors v. U.K., App. No. 66746/01, 40 Eur. H.R.
Rep. 9 (2004); Beard v. U.K. App. No. 24882/94, 33 Eur. H.R. Rep. 19 (2001).

242. Marzari v. Italy, App. No. 36448/97, 28 Eur. H.R. Rep. CD 175, 179 (1999).

243. The Court considers that, although Article 8 does mot guarantee the right to have one’s hous-
ing problem solved by the authorities, a refusal of the authorities to provide assistance in this
respect to an individual suffering from a severe disase might in certain circumstances raise
an issue under Article 8 of the Convention because o the impact of such refusal on the pri-
vate life of the individual. The Court recalls in this respect that, while the essential object of
Article 8 is to protect the individual against arbitrary interference by public authorities, this
provision does not merely compel the state to abstain from such interference: in addition, to
this negative undertaking, there may be positive obligations inherent in effective respect for
private life. A State has obligations of this type where there is a direct and immediate link
between the measures sought by the applicant and the latter’s private life.

Id. at 179; see also Botta v. Italy, App. No. 21439/93, 26 Eur. H.R. Rep. 241, 248 (1998).

244. Lopez-Ostra v Spain, App. No. 16798/90, 20 Eur. H.R. Rep. 277, § 4 (1994).

245. Geurra v Italy, App. No. 14967/89, 26 Eur. H.R. Rep. 357, 359 (1998).

246. Fadeyeva v Russia, App. No. 55723/00, § 64, ECHR 2005-1V.

247. Moreno-Gomez v Spain, App. No. 4143/02, 2004-X Eur. Ct. H.R. 327, 342.

248. 2003-VIII Eur. Ct. H.R. 189, 225-28.
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subject to the conditions provided for by law and by the generl principles of in-
ternational law.”¥

There is a long line of ECtHR cases showing that entitlements to social as-
sistance can amount to a property right, benefiting from the protection of Article
1 of Protocol 1.2 Stretch v. United Kingdon™' held that the notion of “possessions”
included the tenant’s interest in the continuation of a tenancy.Once this property
right is established, then any interference with that right must satisfy the require-
ments of Article 1 of Protocol 1, Article 6, and also Article 4 in relation to non-
discrimination.”> Of course, this jurisprudence relies on protecting preexisting
rights or entitlements, rather than any creation of new riglts.

Deprivation of possessions in this area can includethe compulsory purchase of
property or possessions, a partial reduction in rights, challenges to rent controls, and
legislation restricting recovery of possession or prohibiting eviction. James v. United
Kingdom®* showed that Article 1 of Protocol 1 does not guarartee a right to full
compensation in all circumstances. Legitimate objedives of “public interest,” as
pursued by measures of economic reform or measuresdesigned to achieve greater

social justice, may call for less than full marketvalue reimbursement?*

249. Of course, in the context of globalization it is significant to recognize that corporations are
invoking human rights charters to grant themselves powers and protections, particularly in rela-
tion to property rights, but also to freedom of expression and other rights, under the provisions
that such rights apply to “natural or legal persons.” See ANDERsON, supra note 120, at 125.

250. See Koia Poirrez v. France, 2003-X Eur. Ct. H.R. 73, 85-90; Gaygusuz v. Austria (No. 14),
1996-1V Eur. Ct. H.R. 1129,1140-42; Feldbrugge v. The Netherlands, App. No. 8562/79, 8 Eur.
H.R. Rep. 425 (1986); X v. Sweden, App. No. 10671/83, 8 Eur. H.R. Rep. 269-70 (1986); Muller v.
Austria, App. No. 5849/72, 3 Eur. Comm’n H.R. Dec. & Rep. 25, 29-31 (1975).

251. Stretch v. United Kingdom, App. No. 44277/98, 38 Eur. H.R. Rep. 12, 205-07 (2003).

252. See, for example, Telyatyeva v. Russia, where the delay of almost two years in executing an
order from a local court that a local authority must provide housing for the applicant, despite its
claim that it had no suitable housing available, corstituted a breach of Article 6 and Article 1 of
Protocol 1. App. No. 18762/06, {1 8, 16, Final Judgment July 12, 2007, available at http://cmiskp.
echr.coe.int/tkpl97/view.asp item =1&portal =hbkm&action=html&highlight=18762/06&sessionid
=8756018&skin=hudoc-en (last visited May 30, 2008).

253. 98 Eur. Ct. H.R. (ser.A) 9 (1986). This case involved the compatibility of a right in legislation
for long leaseholders to purchase the freehold title to apartments in the Duke of Westminster’s
Estate in Central London with Article 1 of Protocol 1.

254. See also Tassinari v. Italy, App. No. 47758/99, qq 29-43 (2003), http://www.echr.coe.int/echr
(click on case-law hyperlink, then click HUDOC, thensearch “Tassinari v. Italy”, then click on “Tas-
sinari v. Italy” hyperlink); Saff v. Italy, App. Na 22774/93, 9 46-59 (1999), http://www.cchr.coe.in?
echr (click on case-law hyperlink, then click HUDOC then search “Saffi v. Italy”, then click on “Safth
v. Italy” hyperlink); Spadea v. Italy, 315 Eur. Ct. H.R. 14, 24-28 (1995); Mellacher v. Austria, 12 Eut
H.R. Rep. 391, 407-10 (1990); X v. Austria, App. Na 8003/77, 3 Eur. H.R. Rep. 285, 291-96 (1979).
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D. European Union (EU) Housing Rights

While the 1957 Treaty of Rome and subsequent European Union Treaties do
not refer directly to a right to housing, much EU social policy, particularly the
drive toward a single market in goods and services, has a bearing on housing
rights and housing policy. The “rights talk” legal system established by the EEC
Treaties of the 1950s was heavily market driven, and other maral or social consid-
erations were at best of secondary or subsidiary relevance?” To avoid a “race to the
bottom” and in the absence of EU institutional competence (ouside labor legisla-
tion) to introduce minimum standards in areas of social policy, the Community
began to explore an alternative approach based on “fundamental social nghts” in
the 1990s.”¢ Although there are, as yet, no European-wide directives ormeasures
specifically relating to housing rights, the effects of other measures can impact
housing rights. Indeed, the diversity of the measures affecting housing is becom-
ing increasingly large, including consumer protection, freedom of movement,
rights of establishment, environmental protection, monetary union issues, and so-
cial policy and rights initiatives.”” As the informal meeting of the European

Housing Ministers in Padua in 2003 described it:

255. Grainne de Burca, The Language of Rights and European Integration, in New LecaL Dynamics
or European Union 29, 29 (Jo Shaw & Gillian More eds., 1995) [hereinafterNew Lecar Dynamics|.
For the first time the human rights basis of the EU was expressed in Article 6 of the Treaty of the
European Union (TEU), which proclaimed that the “Unbn is founded on the principles of liberty,
democracy, respect for human rights and fundamental freedoms and the rule of law. ... ” Article 7
(now Article I-59 of Treaty Establishing a Constitution for Europe) permits the EU to adopt an initia-
tive where there appears to be a clear risk of a serious violation of the values on which the EU is
founded. See Grainne de Burca, New Modes of Governance and the Protection of Human Rights, in
MonrroriNg FunpameNnTaL Ricurs in THE EU: Tae CoNTRIBUTION OF THE FUNDAMENTAL RIGHTS
Acency 25,30 (Philip Alston & Olivier de Schutter eds., 2005) [herenafter MoNtTORING FUNDAMEN-
taL RicHts]. See also European Union, Consolidated Versions of the Treaty Establishing the European
Community, 2006 O.]. (C321) E/1 1213 [hereinafter Consolidated Treaties). The Preamble and Arti-
cle 136 of the EC Treaty mentions fundamental social nghts, specifically referring to the European
Social Charter of 1961 and the 1989 Community Charta. See id. at 9, 106.

256. See Jett Kenner, Economic and Social Rights in the EU Legal Order, in EcoNomic AND SociaL
Ricuts IN THE EU CHarTER OF FUuNDAMENTAL RicuTs 7, 13—14 (Tamara Hervey & Jeff Kenner,
eds., 2003)

257. See Housing MinisTERs oF THE EuropEAN Un10N, INTERACTIONS BETWEEN NaTionaL Hous-
ING PoLicies aND LEcisLaTION, INITIATIVES, AND DECISONS OF THE EUrRoPEAN UN1ON: REFLECTIONS
AND SumMAary Report (Oct. 31, 2003), available at http://mrw.wallonie.be/dgatlp/logement/
logement_curo/Dwnld/RAPPORT%20EUROPEEN %20En_2003.pdf (last visited Apr. 4, 2008).
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Although housing is not under the direct competence of the EU, it
has complex links with many important issues with EU policies
such as: building norms and energy conservation, competition
rules, consumer policies, taxation, for instance rules on VAT, fi-
nance policies (i.e., Basel II), social inclusion, NAPincl and Joint
Inclusion Memorandums for the accession countries, social and
economic rights, statistics, structural funds, and promotion of re-

search and technological development?*

EU Regulations in the 1960s and 1970s ensured that migrating non-national
workers and their dependents were entitled to the same social benefits, induding
access to housing, as nationals of Member States on the principle of nondiscrimi-
nation. Article 9 of Regulation 1612/68 recognizes the significance of access to
such services for European migrant workers in the context of nondiscrimina-
tion.” In Commission v. Germany,* the European Court of Justice (EC]) held
that a German law making the grant of a residence permit conditonal on a
worker having continual housing in the host state was in breach of EC law. Simi-
larly, in Commission v. Italy,* a restriction of access to reduced mortgage rates and
other access to social housing, based on a requirement of Italian nationality, resi-
dence qualifications, and the granting of social housing for those near to their
place of work, was held in breach of rules on rights to establihment under Article
52 and Article 59 of the Treaty of Rome.There are legally defined steps at the EU

level to harmonize the conditions of asylum-seekers across Furope, including to

258. See European Housing Ministers, Communiqué Final: Housing Policies and European Inte-
gration Problems and Prospects 2003, available at www.cu2004.ic/templates/document_file
.aspid=4785 (describing the interaction between issues such as freedom of movement and dis-
crimination with housing).

259. Council Regulation 16 12/68, art. 9, 1968 O.]. (L257) 2 (EEC), amended by Council Regula-
tion 2434/92 1992 O J. (L.245) 1.

260. For cases on this Regulation, see http://curia.cu.int/jurisp/cgi-bin/form.pl (last visited Apr.
4,2008).

261. Case 249/86, Comm’n v. Germany, 1989 E.C.R. 1263.

262. Case 63/86, Comm’n v. Italy, 1988 E.C.R. 29.
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standardize housing conditions® to recognize the rights and status of third-

265

s, and to develop a common policy on illegal immigrants?

country national

Perhaps the closest step to actual housing rights n EU instruments is contained
in the EU Charter of Fundamental Rights, which was “jointly and solemnly pro-
claimed” at Nice by the Presidents of the European Parliament, the Council, and
the Commission in December 20002 While the Charter does not include a specific
right to housing, Article 34 on social security andsocial assistance states:

3. In order to combat social exclusion and poverty, the Union rec-
ognises and respects the right to social and housing assistarce so as
to ensure a decent existence for all those who lack sufficient re-
sources, in accordance with the Rules laid down by Community
law and national laws and practices?”

Article 34(3) draws on point 10 of the EU CommunityCharter of the Rights of
Workers 1989, Article 13 of the European Social Charter and Articles 30 and 31 of
RESC. The Union must respect the Charter in the cortext of policies based on Ar-

263. Council Directive 2003/9, Laying Down Minimum Standards for the Reception of Asylum
Seekers, 2003 O.]. (L031) 18. See also Communication from the Commission of 3 June 2003 Towards
more accessible, equitable and managed asylum systems, COM (2003) 315 final (June 3, 2003); Com-
munication from the Commission of 26 March 2003 on the common asylum policy and the Agenda for
protection, COM (2003) 152 final (Mar. 26, 2003); Statewatch, supra note 174.

264. See Council Directive 2003/109, 2004 O.]. (1.16) 44 (EC).

265. See Communication from the Commission to the Council and the European Parliament on a
common policy on illegal immigration. COM (2001) 672 final (Nov. 15, 2001).

266. See 2004 O.]. (C310) 3; Robin White, Social Security, in Tae EU CHARTER OF FUNDAMENTAL
RicrTs 320 (Steven Peers & Angela Ward eds., 2004); Olivier De Schutter & Natalie Boccadoro, Le
droit au logement da’s 'Union Européenne9, 22 (CRIDHO, Working Paper No. 2005/2, 2005).

267. Charter of the Fundamental Rights of the European Union, art. 34(3), Dec. 18,2000,2000 O.].
(C364) 1. The wording of Article 34(3) is distinctive in the EUCFR, in that it states that a specific
right to social and housing assistance is recognizedand respected. For instance, Article 34(1) in rela-
tion to social security, merely states that the “Unbn recognizes and respects the entitlement to social
security benefits and social services providing protetion in cases such as maternity, illness, industrid
accidents, dependency or old age.” Id. The EUCFR has now been incorporated into Part IT o the
Treaty Establishing a Constitution for Europe. See Treaty Establishing a Constitution for Europe,
Oct. 29,2004, 2004 O.J. (C310) 41. The Charter howing assistance provisions may be limited under
Article 34(2): “Everyone residing and moving legallywithin the European Union is entitled to social
security benefits and social advantages in accordance with Community law and national laws and
practices.” Charter of Fundamental Rights of the European Union, art. 34 § 2,2000 O.]. (C364) 16.
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ticle 137(2) of the Treaty establishing the European Community.?®® Since 2001 the
Charter has been invoked in all legislative proposds of the Commission*” and since
2005, in the Impact Assessments of all Commission kgislative and major policy-
defining proposals?” However, it has been pointed out that the EC] remains cau-

271

tious about the legal status of the Charter;”! while its integration into the Open
Method of Coordination in relation to Social Incluson has been nonexistent”
European Council Directive 2000/43/EC of June 2000 promotes the imple-
mentation of the principle of equal treatment between persons irrespective of ra-
cial or ethnic origin (excluding noncitizens of EU statesy” and specifically, “shall
apply to all persons, as regards both the public and private sctors, including pub-
lic bodies, in relation to: . . . (h) access to and supply of goods and services which
are available to the public, including housing.””*
In order to comply with the Directive, Member States shall take the necessary

measures to ensure that “any laws, regulations, and administrative provisions con-

268. For explanations of the Charter, see Draft Charter of Fundamental Rights of the European
Union, Oct. 11, 2000, http://www.europarl.eu.int/charter/pdf/04473_en.pdf (these explanations
have been prepared at the instigation of the Praesidium. They have no legal value and are simply
intended to clarify the provisions of the Charter) (last visited Mar. 20, 2008).

269. See Oliver de Schutter & Philip Alston, Introduction Addressing the Challenges Confronting the
EU Fundamental Rights Agency, in MontTorING FUNDAMENTAL RIGHTS, supra note 255, at 4.

270. European Commission, Impact Assessment Guidelines, SEC (2005) 791 (June 15, 2005), avail-
able at http://ec.europa.cu/governance/impact/docs/key_docs/sec_2005_0791_en.pdf; Communi-
cation from the Commission: Compliance with the Charter of Fundamental Rights in Commission
Legislative Proposals—Methodology for Systematic and Rigorous Monitoring, COM (2005) 172 final
(Apr. 21, 2005).

271. See Grainne de Burca, The European Court of Justice and the Evolution of EU Law, in THE
State ofF THE EuropEAN Union: Law Porrrtics aND Sociery 48, 68 (Tanja A. Borzel & Rachel A.
Cichowski eds., 2003).

272. See KENNa, supra note 134. Social housing provisions have been recognized in the EU as a
service of general economic interest. They are exempted from the full application of the Treaty
with regard to competition law and State aids. See Communication from the Commission Imple-
menting the Lisbon Community Programme: Social Services of General Interest in the European
Union, COM (2006) 177 final (Apr. 26, 2006).

273. See Council Directive 2000/43, 2000 O.]. (L180) 22. Article 13 of the Amsterdam Treaty
conferred to the European Community the powers to take measures to fight discrimination on
grounds of sex, race/ethnic origin, religion/belief, disability, age, and sexual orientation. Arising
from this Article an important legal development has taken place with powerful consequences for
those who face discrimination in relation to access to housing. See European Commission, Action
Against Discrimination, Civil Society, http://ec.curopa.cu/employment_social/fundamental_rights/
index.htm (last visited Mar. 21, 2008).

274. Council Directive 2000/43, supra note 273, at art.3(1)(h).
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trary to the principle of equal treatment are abolished.”” Further, “Member
States shall adopt the laws, regulations and administrative provisions necessary to
comply with this Directive by 19th July 2003 . .. ** and “Member States shall
communicate to the Commission by 19 July 2005, and every five years thereafter,
all the information necessary for the Commission to draw up a report to the Eu-
ropean Parliament and the Council on the application of this Directive.””

In 2004, the “Gender Directive,” a Council Directive implemerting the prin-
ciple of equal treatment between women and men in the access toand supply of
goods and services, addressed housing””® The EU Unfair Contract Terms Direc-
tive 1993/93/13/EEC has had an impact on housing rights in many FU states”’and
is creating a body of jurisprudence across Europe in relation © house purchase
and tenancy agreements.**

Clearly, a developing corpus of law, jurisprudenceand literature on housing rights

is developing, particularly in Europe and especialy within the Council of Europe.
IV. SomEe ConcLusioNs

The disparate nature of the developments in globalzation, housing systems, and
housing rights do not permit a neat conclusion to this brief study. Instead, one can
merely point to key developments within the rapidlychanging landscape. All these

areas require further research in the context of the promotion of housing rights.
A. Major Changes in Housing Systems

The globalization of neo-liberalism, production, consumerism, technology,
and the speed of change are relentless developments, but a caunter movement has
been spawned. Driven by powerful forces, globalization is aeating homelessness
and greater impoverishment among the majority of the world’s population, de-

spite some advances for countries which have embraced industialization and uni-

275. Id. at art. 14(a).

276. Id. at art. 16.

277. Id. atart. 17.

278. See Council Directive 2004/113, 2004 O.]. (1.373) 37, 38 (EC) (implementing the principle of
equal treatment between men and women in the access to and supply of goods and services).
Member States must transpose the Directive by December 21, 2007 at the latest

279. See Khatun v. Newham London Borough Council [2003] EWHC 2326.

280. See Report From the Commission on the Implementation of Council Directive 93.13.EEC of 5
April 1993 on Unfair Terms in Consumer Contracts, COM (2000) 248 final (Apr. 27,2000).
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versal welfare provision. The greatest impacts appear to be an women’s lives,
whether in the new global industries or in trying to cope with migmtion, poverty,
and homelessness. As a result of the development of capital and interest rates
worldwide, the biggest housing price bubble in history exists oday. More house-
hold equity is now held in housing than in shares, cash or possesdons, and the
consequences of a housing price crash could be catastrophic for many of the
world’s people. This is particularly relevant for those homeowners in low-paid,
casual, and precarious employment, who often rely on the sub-prime lending
market and who are exposed to eviction on default?* Indeed, the sub-prime lend-
ing market is often targeted at those who occupy the lowest postions in the labor
market or are excluded generally, reflecting the U.S. experience where African
American and Hispanic households now are most severely affeced by a down-
turn in the economy and housing market and the resulting repossesions.**:

Globalized housing corporations, World Bank drives for privaization and
property registration, integration (with major difficulties) of mortgage markets,
reordering of cities, and the creation of more slums, all havemajor effects on hous-
ing systems. So too, problems arise for states seeking to counter the worst effects
of globalization from the newly imposed minimalist welfare roks of the state and
the rise of “governance,” networks, and “soft law” approaches to regulation in
place of traditional democratic government legislative action at the national level.
There is growing stratification of housing tenure allied to incane, class, ethnicity,
locations, and increasing land costs, creating difficulties for new purchasers, and
of course, much homelessness in all cities (even in Europe where migrants and
refugees are increasingly visible).

Housing rights are becoming an important part of international human
rights law and principles, especially at the European level. Guaranteeing mini-
mum standards and the progressive realization of such right as resources permit,
they offer an additional paradigm for the establishment andevaluation of housing

policies. At a more specific level, some rights instruments (ircluding civil and po-

281. See Vikas Bajaj & Ford Fessenden, What's Behind the Race Gap?, N.Y. Times, Nov. 2, 2007,
available at http://www.nytimes.com/2007/11/04/weekinreview/04bajaj.html.

282. According to the U.S. Census Bureau, whereas the national homeownership rate rose from
64.7 percent in 1995 to 68.8 percent in 2006, the rise was greater among African American (42.7 to
47.9 percent) and Hispanic households (42.1 to 49.7percent). According to the Federal Reserve’s Sur-
vey of Consumer Finances, the rise in homeownershipfrom 1995 to 2004 was 6 percent in lower-in-
come census tracts versus 4 percent in higher-income tracts. See John Kiff & Paul Mills, Money for
Nothing and Checks for Free: Recent Developments inU.S. Subprime Mortgage Markets5 (International
Monetary Fund, Working Paper WP/07/188, 2007).
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litical rights) are leading to particular housing scenarios bang examined as viola-
tions of enforceable rights, with penalties and remedies bang imposed. At the EU
level, housing rights are being imposed in areas of nondiscrimination and early

attempts to develop harmonized fundamental rights across Europe.
B. Mediating the Excesses of Neo-liberal Globalization

While state interventionist policies to mediate the worst excesses of neo-liberal
globalization have become more politically difficultand costly at the national level,
they are not impossible. The UNCHS Report on Cities in a Globalizing World points
out that while the orthodox view is that it is therole of government to manage the
macroeconomy to enable the market to address the neds of the poor, in practice, eq-
uity and political pragmatism help to justify measures that support the poor?* For
instance, in Thailand, the economic recession in the 1990s resulted in social invest-
ment funding from the World Bank and other donors.“Hence, it is not clear that the
reductions in public expenditure have resulted in an inability of the state to support
housing finance where the institutions of local govanment and civil society are strong
enough to demand resources, and demonstrate the eftctive use of such resources.”*

In Europe, Ggsta Esping-Andersen points out that different strategic re-
sponses to globalization emerge from different models of welfare states—Iliberal,
conservative-corporatist, and social democratic?® Doling and Ford, in their semi-
nal study of experiences of globalization and home ownership in eight European
countries, identify similar trends in relation to housing polcy responses based on
a “strong globalisation” model and a “weak globalisation” madel.” In the “strong
globalisation” model, the massive power of international capital creates fear in
states that they have lost much of their leverage over investment decisions, that
international capitalists may engage in “regime shopping” and wcial dumping,
where they will locate in countries with low taxation and weak labor rights. In
this model, the actions of government are driven by a logic ofglobalization. Here,
home ownership, once a source of stability, security, and inwstment, becomes a

site for uncertainty and risk due to changing work patterns and reduced welfare

283. U.N. CenTrE FOrR HUMAN SETTLEMENTS, supra note 76, at 83.

284. Id. at 84.

285. See generally Gpsta Espinc-ANDERSEN, THE THREE WorLDs oF WELFARE CaprraLism (1990);
WELFARE STATES IN TRANsITION: NATIONAL ADAPTATIONS IN GLOBAL Economies 33 (Gosta Esping-
Andersen. ed., 1996).

286. See John Doling et al., Globalisation and Home Ownership, in GLosaLisaTioN AND HoMmE
OWNERSHIP, supra note 09, at 3.



GroBaL1zaTION AND HousinG RicHTs 457

protection. In the “weak globalisation” model, the risks fram globalization are
mediated by social norms and state action, where risk is coneptualized as socially
constructed rather than individual ¥

The “ideal type” housing policy responses to globalization ar defined by the
model of welfare system in place?® Thus, the neo-liberal model would address
unemployed homeowners with mortgages as a feature of the market, to be re-
solved by a minimum of state intervention and only as a last resort The social
democratic model shifts the focus from the private to the public sector, with a
public responsibility to ensure socially acceptable outcanes. The state would en-
sure adequate income, even in unemployment, for housing costs © be met. The
conservative-corporatist model would also establish systems to protect the home
buyer, but maintain status differentials. The “Latin rim” welfare model® places
reliance on family and church to provide assistance, rather than the state. Typi-
cally, the legal process of mortgage debt recovery is drawn out and lenders orga-
nize their affairs to protect themselves against widespread ddault.*”

In some European countries, the power resources of the labormovement and
the political forces supporting the post-war class compromise may still be strong
enough to defend existing entitlements and to resist the dismantling of the wel-
fare state. Jiirgen Habermas urges a European Constitution asa means of creat-
ing a public sphere of European politics and protecting the gairs of the Union.

In Western Europe . . . the political tradition of the workess’ move-
ment, the salience of Christian social doctrines and even a certain
normative core of social liberalism still provide a formatwe back-

ground for social solidarity. In their public self-representations, So-

287. Id. at 15. The level of support with housing costs to mnemployed homeowners with mortgages
is seen as an indicator of which approach is taken by States. Risks to homeowners are increasingly
structural as well as cyclical and in some countriesare being ratcheted upwards. /d. at 14-17.

288. Bo Bengtsson, Housing as a Social Right: Implications for Welfare Sate Theory, 24 ScANDINAVIAN
PoL. Stup. 255, 270 (2001). Bengtsson recognizes that the right to housing mustalso be addressed in
the market context. Drawing on a study of five Nordrt countries’ housing policies, Bengtsson plots a
course of housing policy from an “establishment” phase from the 1920s, a “construction” phase after
1945, a “saturation” phase after the 1970s, and the privatization or “retrenchment” phase from the
1990s. Brendan Edgeworth points out that European post-war welfare States were managing risks
to people and families rather than vindicating individual rights. See BrEnpan EpcEworth, Law,
MobernITY, PostMopERNTTY: LEGAL CHANGE IN THE CONTRACTING STATE 90 (2003).

289. See Stephan Liebfried, Towards a European Welfare State?, in NEw PERSPECTIVES ON THE
WEeLFARE STATE IN EUropE 133, 141 (Catherine Jones ed., 1993).

290. See Hannu Ruonavaara, Finland, in GLoBaL1zATION AND HOME OWNERSHIP, supra note 69, at

227-29.
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ductions in state spending and the tightening of eligibility for assistance in key
areas such as homelessness, some analyses of the actual sitwation in Europe reveal
a more complex scenario. A FEANTSA Report in 2005 shows that European
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cial and Christian Democratic parties in particular support

inclusive systems of social security and a substantive conception of

citizenship ... >

Indeed, while there is a perceived connection between globalization and re-

states continue to act significantly in relation to homelessness:

liberalism in housing systems within developed welfare states But where these do
not exist, countries are exposed to the naked pressures of neodiberalization. Hous-

ing rights jurisprudence, implementation, and monitoring sysems can provide

Our analysis of the changing role of the state in relation to howing
and homelessness challenges, at several levels, the hegemay of
neo-liberal ideology. The findings of the Working Group clearly
demonstrate that the state in Europe (in all its various forms) on-
tinues to exercise—albeit differentially—considerable cbut in re-
spect to welfare delivery generally and in respect to housing and
homelessness specifically. The variable national patternsof welfare
delivery and intervention set up in the immediate post-war period
continue to exercise a conditioning, if not determinate, influerce on
the present role of the state. We can perhaps regret that stat in-
volvement in terms of policies and resource commitment to theal-
leviation and prevention of homelessness has not received and still
does not receive greater priority and attention, but there & little

292

evidence to suggest a wholesale retreat or retrenchment:

Clearly, there are major opportunities to mitigate the effects of global neo-

some protection.

C. Some Observations

erty registration, privatization, markets, and capital movement, housing rights

Challenging the World Bank and globalized neo-liberalism pramoting prop-

291. Jirgen Habermas, Why Europe Needs a Constitution, 11 New Lerrt Rev. 5, 10 (2001).
292. Doherty et al., supra note 122, at 22.
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advocates seck guarantees of nondiscrimination and equality in relation to regis-
tration and access to titles. Equally, the democratic and state ownership of land
registries is required to ensure that they are in a position tocomply with interna-
tional human rights obligations of states?” Indeed, land registry systems could be
used by progressive states to examine and monitor patterns ofownership to ensure
that situations of inequality and social exclusion, class, gender, ethnic, and other
discrimination or segregation are not developing. Control of speculation in land
may be required to protect the right to affordable housing?”*

The zoning, planning, and building control measures exercised by the state
are critical elements in the development of housing markets, and these markets
actually require a legal and regulatory framework that onlygovernments can pro-
vide.”” Even in the age of globalization, states retain a variety of tols to influence

% zoning, pub-

housing policy and can promote housing rights through planning
lic expenditure, taxation measures, and other measures. However, the World
Bank pointed out in Land Policies for Growth and Poverty Reduction that in many
developing countries there has been a legacy of sectional andvested interests hav-
ing undue political influence in relation to land zoning and planning applications,
as well as state financial support for different tenures?”’

Housing rights advocates promote legally enforceable rights to access, equal-
ity, nondiscrimination, quality, high standards, habitability, etc. There needs to be
clear, accountable, and well defined responsibilities on carporations and states in
the area of regulation. Rather than self-regulation or ineffective co-regulation of

housing systems and housing finance agencies, penalties and sanctions for viola-

293. Throughout October 2005, local, national and regional organizations, social movements,
NGOs and academic institutions were called to organiz public actions and events to denounce de-
structive impacts of neo-liberal development policiss and economic globalization (such as: budget
cuts, forced evictions, land speculation, and privatization of social housing and utilities) on people’s
housing and land rights across the planet. See Habitat International Coalition, Housing and Land
Rights Day 2006, http://www.hic-net.org/indepth.asp? PID =61 (last visted Apr. 4, 2008).

294. Indeed, the UNCESCR requests information on a number of issues in its monitoring of Ar-
ticle 11 of the ICESCR. See ECOSOC, Revised General Guidelines Regarding the Form and Cantent of
Reports To Be Submitted To The Committee by StatesParties under Articles 16 and 17 of the Internationd
Covenant on Economic Social, and Cultural Rights art. 11, UN Doc. E/C.12/1991/1 (June 17, 1991).

295. See World Bank, World Development Report 1991: The Challenge of Development, 41 Econ.
DeEv. & CurturaL CuaNcE 430, 430 (1991).

296. See, e.g., Juli Ponce, Land Use Law, Liberalization, and Social Cohesion Through Affordable
Housing in Europe: The Spanish Case, 36 Urs. Law 317 (2004) (for a contemporary analysis of the
use of planning law to combat social exclusion in housing).

297. See KrLaus DEININGER, L.anD PoLicies For GrowTH AND PoverTy REpDUCTION 183-86 (World

Bank 2003).
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tions of housing rights must not be merely symbolic, but based on the Limburg
Principles on the Implementation of the International Covenanton Economic, Social
and Cultural Rights*® and The Maastricht Guidelines on Violations of Economic,
Social and Cultural Rights*”

Housing rights advocates seek the end of discriminaion in access to housing
finance as a means of access to housing. Interest raes should be affordable and the
use of sub-prime lending to people who have poor cedit histories or casual employ-
ment must not discriminate through higher interest rates, thus doubly denying
equality in the housing system. Improvident lendingshould be discouraged by de-
nying foreclosures and repossessions where borrowes default. There is a critical
need to address the housing rights guarantees of inernational instruments to this
group in light of the housing bubble worldwide andfalling U.S. house prices. In the
event of mortgage default and repossession, housingrights, including the prevention
of homelessness, must be guaranteed. For those who are unable to secure housing
finance, appropriate social and affordable housing nust be provided.

Consumer protection in this age of globalized housing finance comporations is
a critical element of housing rights in market societies. This applies across the
world as globalized housing finance impacts on housing access. Sirce 1987, there
have been rules to harmonize consumer credit in Europe, although home loans
were excluded from the scope of the directive This is a major obstacle to hous-
ing rights within the European Union, and one which is rarely highlighted by
housing rights advocates"!

Housing rights advocates assert the need for legally defined and enforceable
standards in housing quality and environment with adequate and affordable

32 Democratic control over planning and standards as

water and other services.
well as compliance with international housing instruments arenecessary. The ob-
jective of social inclusion for all should be an integral element of legally defined

and enforced planning and infrastructure systems, particularly to counter the

298. Limburg Principles, supra note 205.

299. Maastricht Guidelines, supra note 206.

300. See Council Directive 87/102, 1987 O.]. (L042) 48 (EEC) (for the approximation of the laws,
regulations, and administrative provisions of the Member States concerning consumer credit).

301. The European Union has been developing consumer protection law since Art. 153 was in-
serted in the Treaty of Amsterdam in 1997. See Communication from the Commission to the Euro-
pean Parliament, the Council, the Economic and Social Committee and the Committee of the Regions:
Consumer Policy Strategy 2000-2006, at 2, COM (2002) 208 final (June 8, 2002).

302. See UN. Econ. Comm’n for Eur. [UNECE|, ECE Compendium of Model Provisions for
Building Regulations, U.N. Doc. ECE/HBP/81/Rev.1 (Jan.1996).
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“mosaics of inequality,” which are developing in the globalization of some cities.
The requirements set out in General Comment No. 4 on housing adequacy need
to be incorporated into infrastructure planning, as well as the HIC Housing
Rights Toolkit. The standards and benchmarks developed by the Council of Eu-
rope Committee on Social Rights can provide effective measurements of the real-
ization of the right to housing in key areas and are legal, transgparent, and
accessible. Many vulnerable people or migrants who are dened access to low-cost
social housing are often forced into sub-prime borrowing, with lttle consumer or
housing rights protection. These people are situated at the fult-line between pri-
vate market housing and social housing.

Housing rights advocates seek to create legally enforceabk, non-discrimina-
tory rights to housing assistance for those in need of housing ard homeless people.
In some situations, the positive obligations of the state to prevent “inhuman and
degrading treatment” under Article 3 of the ECHR have been used to assist
homeless and destitute people” Housing rights should include special provisions
for people with special needs. Housing rights also require pdicies of integration,

quality, and affordability in social housing provision**

D. Can Housing Rights Instruments Deal with Globalization?

Rhoda Howard-Hassmann echoes much of what passes fa conventional wis-
dom today claiming that globalization is inevitable It is seen as the only path to long
term growth, even though in the short term the proess of globalization is causing
human rights abuses*” However, globalization speeds up access to the vety idea of
human rights through the Internet, as well as intemational publicity of human
rights abuses. This enables the formation of global social movements in favor of
human rights and the globalization of NGOs such as Greenpeace and Oxfam.
Howard-Hassmann proposes that the “leapfrogging” ofhuman rights across time
and space can partially alleviate the problems caued by globalization.**

Richard Falk suggests that a subaltern discourse on human rights encom-

passes the full panoply of human rights, with the UDHR laying the foundation

303. See Regina v. Secretary of State for the Home Department (Appellant) UKHL 66 (2005),
available ar 2000 WL 280234, q6.

304. See Council of Europe, European Committee of Social Rights: Conclusions 2005—Volume 1, art.
31, available at http://www.coe.int/T/E/Human_Rights/Esc/2_ECSR_European_Committee_of
_Social_Rights/.

305. See Howard-Hassmann, supra note 11, at 1.

306. Id. at 38-39.
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for superseding the dominant globalization discourse. Thereis a core demand,
from a strictly materialist perspective, within Article 25(1): “Everyone has the
right to a standard of living adequate for the health and wellbeing of himself and
of his family, including food, clothing, housing and medical care and necessary
social services . ...

U.N. Special Rapporteur Miloon Kothari pointed out in 2003 that while the
debate continues at the international level on whether or not gobalization can
bring benefits to the world’s poor, the fact remains that the deepening inequalities
of income and opportunity between and within nations has led toan increase in

the number of people without adequate and secure housing:

It is time to rethink the current global economic and social policies
and to recommit ourselves to the human rights principles and tan-
dards that offer the only real paradigm for improving the lives of

millions of the poor. . . .

Every woman, man, youth and child has the human right to a se-
cure home and community in which to live in peace and dignity.
This human right has received global recognition and is firmly es-
tablished in a number of international human rights instruments,
most notably in the International Covenant on Economic, Socia
and Cultural Rights. . . .

Notwithstanding the constraints and difficulties placed uponthem,
central governments still have an important role to play in reoncil-
ing macroeconomic policies with social objectives, keeping inmind
the primacy of their human rights obligations. Governments have
the responsibility to make targeted interventions in order to ersure
universal access to public services, including water and saniation,
on a fair and equitable basis; this is fundamental for the fulfilment

of the right to adequate housing’”

307. Falk, supra note 34, at 71.

308. Miloon Kothari, Privatizing Human Rights: The Impact of Globalisation on Access to Adequate
Housing, Water and Sanitation | 1-4 (2003), available at http://www.hic-net.org/articles
.aspPPID=194.
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In a similar vein, the UNCESCR has addressed the role of the stat in pro-
tecting housing rights in the age of globalization:

The view that States or other actors cannot be held responsible for
violations of economic, social and cultural rightsis seriously being
questioned as a flawed premise, both empirically and conceptu-
ally. . .. At a minimum, States parties are obligd to realize mini-
mum standards relating to each of the rights utiliang available
resources in an effective manner. The Limburg Prindples on the
Implementation of the International Covenant on Ecanomic, Social
and Cultural Rights (1986) and the Maastricht Guiddines on Viola-
tions of Economic, Social and Cultural Rights (1997 drawn up by
groups of experts, and increasingly gaining in curency before United
Nations forums, have expanded on the General Commert. The
Maastricht Guidelines recognize a triad of obligatbns—to respect,
protect and fulfil. As such, when State conduct falk short of these
obligations, or fails to achieve the required level of realization of
rights, it is responsible forviolating the rights in the ICESCR. Viola-
tions can occur either through commission or omisson. The juris-
prudence of the Committee on Economic, Social and Gultural
Rights that recognizes “minimum core obligations” a the part of
States parties are echoed by the Maastricht Guidelnes. Such core ob-
ligations have to be fulfilled irrespective of resource or other con-
straints. In determining whether a State party has utilized the
‘maximum of its available resources” attention shal be paid to the
equitable and effective use of and access to availdle resources. It is
also significant that the Maastricht Guidelines recgznize violations
by States resulting from their failure to exercisedue diligence in con-
trolling the behaviour of non-State actors, such astransnational cor-
porations, over which they exercise jurisdiction, when such behaviour

deprives individuals of their economic, social andcultural rights*”

309. ECOSOC, Sub-Comm. on Promotion & Prot. of Human Rights, The Realization of Eco-
nomic, Social and Cultural Rights: Globalization and Its Impact on the Full Enjoyment of Human
Rights, UN. Doc. E/CN.4/sub.2/2000/13 (June 15, 2000) (prepared by J. Oloka-Onyango & Deep-
tka  Udagama), available at  http://www.unhchr.ch/huridocda/huridoca.nst/(Symbol)/
E.CN4.Sub.2.2000.13.En?Opendocument.
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While this model, the “transmission belt” of intermtional human rights being
adopted into national law, is widely accepted, it fices major and growing obstacles
from the new forms of governance, patterns of law,and particularly from increasing
forms of soft law regulation. This classical approach to international human rights
law, where states accept, ratify, and implement the international human rights
norms through national laws and other measures, isbased on a liberal legalist ap-
proach. It views laws as coherent and autonomous sytems of norms “that operate| |
as an effective tool of social engineering to promde or protect individual freedom.”"
Anderson points out that while there has been a hugeincrease in international and
national charters of rights, any discussion of staes’ constitutional authority “now has
to take account of the disciplining effects of theglobal economy, and the power net-
works formed by transnational corporations.™"

Indeed, this liberal legalist (and occasionally natonalist) constitutional approach
is in this new global climate no longer relevant tounderstanding the role of law in
key areas of society, such as housing. For instance constitutional and national laws
may only apply to citizens. The position of the growing numbers of noncitizens,
migrants, asylum-seekers, and refugees, often withait any constitutional or legal
protection, let alone housing rights, is growing insignificance. It may no longer be
appropriate to rely on national laws and constitutons to deal with the complex area
of rights enforcement. The concepts of liberal legdism (reflecting the classical, his-
torical liberal distrust of the state) and constitutional charters, which are principally
concerned with the limitation of state actions, ned to be radically reviewed. Equally,
the traditional reluctance of courts to impose publc obligations on private bodies for
fear of constitutional breach needs to be re-examired. Further, State and constitu-
tional rights development must now incorporate postive obligations on states to in-
tervene and regulate private actors and national and international corporations’"
Ultimately states and courts must “trump” private property rights with the panoply
of human rights, including socio-economic rights. Sates must regulate property,
both real and intellectual, and the contemporary fams of capital with enforceable

laws and obligations at a macro and micro level.

310. ANDERSON, supra note 120, at 6.

311. Id.

312. The European Convention on Human Rights and Fundamental Freedoms places positive
obligations on States to take action in a number of areas of rights, such as preventing inhuman and
degrading treatment resulting from homelessness among faikd asylum-seckers. See Regina v. Sec-
retary of State for the Home Department and another (Respondents) ex parte Anufrijeva (FC)
(Appellant) [2003] UKHL 36. See also, Lopez-Ostra v. Spain 20 Eur. H.R. Rep. 277 (1995) (for
protection of home and family life).
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Of course, the principle of equating multibillion dollar tramsnational corpo-
rations with the same legal status as rights-bearing individuals is increasingly act-
ing to undermine human rights development?*”* One major weakness in the rights
system for housing rights is that legal liberalism formally treats owners of houses
or gardens the same as owners of large-scale development land, large capital port-
folios, or corporate equity. Perhaps it is now time to engage with the substantive
rather than formal elements of housing rights so that this clar conceptual conflict
can be seen. Equating land rights, registered as property rights, with housing
rights is a simplistic and reductionist approach.

One recent case illustrates the limitations of the liberal legalist-defined hous-
ing rights approach in dealing with structural housing issues atindividual level.
In Hutten-Czapska v. Poland,’ the State-imposed ceiling on rent levels for Polish
private tenants (600,000 to 900,000 tenants benefitted) was found to be too low to
enable landlords to recoup their maintenance costs, let alore make a profit. While
the court accepted that the measure to protect tenants was justified, the Polish
legislation did not secure any mechanism for balancing the costs of maintaining
the property and the income from rent (which covered 60 percert of these costs).
This created a disproportionate and excessive burden on theapplicant and consti-
tuted a violation of Article 1 of Protocol 1 of the Convention on peaceful enjoy-
ment of possessions. It was not, however, up to the court to indicate what a
reasonable rent would be.

The ECtHR unanimously held that the violation had “aiginated in a systemic
problem connected with the malfunctioning of domestc legislation in that it had
imposed, and continued to impose, on individual lardlords restrictions on increases
in rent for their dwellings, making it impossible br them to receive rent reasonably
commensurate with the general costs of property mantenance. It also held that
“in order to put an end to the systemic violation dentified in the present case, the
respondent State must, through the appropriate legd or other measures, secure a
reasonable level of rent to the applicant and otherpersons similarly situated, or pro-
vide them with a mechanism mitigating the above-mertioned consequences of the
State control of rent increases for their right of property.™®

In a partly concurring, partly dissenting opinion, Judge Zupanti¢ raised im-

313. See ANDERSON, supra note 120, at 125.

314. Hutten-Czapska v. Poland, 2006-VIII Eur. Ct. H.R. 628.
315. Id. at | 6.

316. Id.
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portant questions for the ECtHR when addressing structural changes in society

involving global influences such as deregulation of rents, affeding rights:

In order to respect the spirit of the Convention, we may take these
political hesitations seriously and ask the next question. Is it better
for Poland to be condemned in this Court 80,000 times and to pay
all the costs and expenses incurred in 80,000 cases, or is it better to

say to the country concerned:

“Look, you have a serious problem on your hands and we would
prefer you to resolve it at home . . . | If it helps, these are what we
think you should take into account as the minimum standards in

resolving this problem ... 7?7 ...

In the end, and quite apart from the general questbn addressed
above, I have voted against point number four of tle operative provi-
sions and its reference to paragraph 239 of the judzment. The objec-
tionable paragraph 239 reads as follows: “. .. the Court considers that
the respondent State must above all, through appropriate legal and/
or other measures, secure in its domestic legal orcder a mechanism
maintaining a fair balance between the interests oflandlords, includ-

5

ing their entitlement to derive profit from their poperty . ..~

The travaux préparatoires of Protocol No. 1 amply demonstrae the
hesitations different prospective signatories had conceming its Ar-
ticle 1. These hesitations concerned the question whether the right
to property is a human right at all. A fortiori, the right to derive
profit by merely owning an apartment building cannot be seen as a

human right. . ..

In other words, the question whether “peaceful enjoyment ofone’s
possessions” implies the “entitlement to derive profit from me’s
property” must be answered in the negative. This is not the place to
discuss the “social function of property”, although a clause to that
effect is an integral part of many modern constitutions. Suffre it to

say that a sheer profit for the landlord—in other words, income ot
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derived from his services—is, for the tenant, of necessity a myment
that is not reciprocated by a benefit.

How can that be a landlord’s human right?*”

This case presents a clear challenge to the relevance of housng and human
rights instruments in the face of structural global pressures In this case it involved
the abolition of rent controls for poor people, in line with Woidd Bank policies. Of
course, the landlord could have been a global corporation, and the court would
have reached the same conclusion. But the core issue remains whether housing
rights advocates can rely on courts to give effect to legally defined housing and
other human rights in the face of international global economt ideologies.

In reconciling housing rights and globalization, it is important to remember
that:

The market is not a naturally occurring phenomenon but an amal
gam of the rules of property and contract that constitute it,includ-
ing those of international trade and investment. Economic actwities
take place within a framework that is produced by political chaces,
is continually shaped by the State and is dependent on its enforce-
ment agencies. Courts in particular play a significant role in pro-
tecting economic power.’"

Implementing, integrating, and enforcing housing rghts in increasingly com-
plex housing systems that are experiencing pressure from globalization, remains a
significant challenge for housing rights advocates?"” Indeed, Paul O’Connell argues
that one cannot be committed to the protection of fundamental human rights and

at the same time be quiescent in the dominant modelof globalization®* The cur-

317. Hutten-Czapska v. Poland, 2006-VIII Eur. Ct. H.R. 628 (J. Zupandi¢, concurring in part,
dissenting in part).

318. Joun BakER ET AL., EQuaLiTy, From THEORY TO AcTiON 126 (2004).

319. On the delights and dangers of rejecting law reform and rights approaches to gobalization
as instruments for social change on grounds of cooptation or deradicalization, see Orly Lobel,
The Paradox of Extra-Legal Activism: Critical Legal Consciousness and Tunsformative Politics, 120
Harv. L. Rev. 937 (2007). see also Neil Stammers, Social Movements and the Social Construction of
Human Rights, 21 Hum. Rrs. Q. 980, 1002 (1999).

320. See Paul O’ Connell, On Reconciling Irreconcilables: Neo-liberal Globalisation and Human
Rights, 7 Hum. Rrs. L. Rev. 483 (2007).
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rent, dominant model of globalization, neo-liberal globalization, is inherently in-
imical to the protection of human rights. He suggess that advocates of human
rights (be they grassroots campaigners, academics,or members of the global human
rights officialdom) must take a strong stance againstprevailing orthodoxies in order
to genuinely advance and entrench a culture of human rights protection.

Of course, the ICESCR enshrines states’ obligations to undertake to the max-
imum of available resources all appropriate legislative, administrative, and other
measures for the implementation of the right to housing, the meeting of mini-
mum core obligations, and the progressive realization of hausing rights.

Perhaps it is also time for a fresh consideration d the meaning of rights and the
historical and ideological alignment of housing rights with property rights. The
distinction can be seen more clearly when housing rights begin to incorporate the
concept of home rather than property. Indeed, the @ncept of “home” itself is much
wider than a legal concept, and involves importantsubjective, cultural, emotional,
social status, and social relational issues. It invlves more than a permanent or tem-
porary dwelling, but includes the human dimension d living and having relation-
ships.*! The concept of home epitomizes situations of famil, affection, love, children,
and other human experiences* The idea of a house is usually central in the legd
treatment of home,”” but it has been suggested that home needs to be canceptual-
ized as a house plus an x factor. This x factor represents the social, psychological,

and cultural values which a physical structure acqures through use as a home.

[H]ome as a physical structure ofters material shelter; home as a terri-
tory offers security and control, a locus in space, pemmanence and
continuity and privacy;home as a centre for self-identity offers a reflec-

tion of one’s ideas and values, and acts as an indrator of personal

321. See Lorna Fox, The Meaning of Home: A Chimerical Concept or a Legal Challenge?,29 J.L. &
Soc’y 580, 590 (2002); Lorna Fox, ConcepruaLizing HoMme: THEORIES, Laws anp PoLicies 146,
167-77(2007).

322. Security of tenure and other housing rights are essential for children’s care, development
and protection of other rights. The term “development” here is taken from Article 6(2) of the
Convention on the Rights of the Child, to mean physical, emotional, cognitive, social and cultural
development. See Aoife Nolan, Security of Tenure from a Children’s Rights Perspective, 7 Econ. &
Soc. Rrs. Rev., Oct. 2006, at 22, 24.

323. Fox points out that liberal legalism cannot deal appropriately with the concept of home ex-
cept in terms of property law and valuations of wealth, or criminal law prohibitions on damage to
property or persons. The legal or human rights protections of privacy or inviolability of home do
not define to any great extent the holistic nature of home. Of course, glorification of home in legal
discourse and law has often been associated with oppression of women.
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status; and home as a social and cultural unitacts as the locus for rela-

tionships with family and friends, and as a centreof activities.**

Many of these elements of home have not yet been fully articulted or estab-
lished in the domain of housing rights. Ingrid Westendorp pointsout that there
are limitations to the effectiveness of international human rnghts and housing
rights for women as they are based on public international law This is based on
legal liberalist concepts emphasizing freedom etc., which aeates a major distinc-

325

tion between private and public spheres®” Perhaps the private is in fact public in
the area of housing rights.

A meaningful legal concept of home is needed to enhance housingrights ap-
proaches, which would be capable of reflecting the range of experiences which
take place in homes and the complexity of experiences of living. Housing rights in
the age of globalization must be addressed in this context rather than as exten-
sions of eighteenth-century frontiersmen’s law. Now, ther is a challenge for hous-

ing rights advocates.

324. Fox, The Meaning of Home, supra note 321, at 590-91.
325. See IngriD WESTENDORP, WOoMEN AND HousiNG: GENDER MAKEs A D1FFERENCE (2007).



