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Stigma and discrimination against persons living with HIV/AIDS 

in the workplace, in health care facilities, in accessing treatment, and in society: 

Topics for discussion

I – General Framework

1. Introduction

The document “A Joint Assessment of HIV/AIDS Prevention, Treatment and Care in China”, (December 2003, 39) posed the following questions:

· Whether or not to isolate people living with HIV/AIDS? 

· Whether or not to conduct compulsory testing in different scenarios?

· Is it necessary to treat an HIV-positive person differently in public settings?
· Consider having clauses relating to HIV/AIDS exposure, prevention and compensation included in the occupational health law or the labour law, etc.”
In 1989 the Recommendation No R (89) 14 of the Committee of Ministers to member states on the ethical issues of HIV infection in the health care and social settings stated:

“In this connection, the three main ethical and legal issues to be addressed are :

- whether to introduce voluntary testing, or various forms of screening; 

- whether to offer infected persons the same guarantees of confidentiality, as other patients; 

- whether to introduce restrictive measures.”

And concluded: “In the light of present knowledge, voluntary testing, integrated into the process of counselling, is the approach which is most effective from the public health point of view, and most acceptable ethically and legally, provided that it is supported by vigorous information campaigns, full respect for confidentiality and the implementation of a non-discriminatory policy.”

These statements can be the starting point on a discussion concening sigma and discrimination against persons living with HIV/AIDS.

2. International instruments

“From the moment scientists identified HIV and AIDS, social responses of fear, denial, stigma and discrimination have accompanied the epidemic. Discrimination has spread rapidly, fuelling anxiety and prejudice against the groups most affected, as well as those living with HIV or AIDS. It goes without saying that HIV and AIDS are as much about social phenomena as they are about biological and medical concerns. Across the world the global epidemic of HIV/AIDS has shown itself capable of triggering responses of compassion, solidarity and support, bringing out the best in people, their families and communities. But the disease is also associated with stigma, repression and discrimination, as individuals affected (or believed to be affected) by HIV have been rejected by their families, their loved ones and their communities. This rejection holds as true in the rich countries of the north as it does in the poorer countries of the south.

Stigma is a powerful tool of social control. Stigma can be used to marginalize, exclude and exercise power over individuals who show certain characteristics. While the societal rejection of certain social groups (e.g. 'homosexuals, injecting drug users, sex workers') may predate HIV/AIDS, the disease has, in many cases, reinforced this stigma. By blaming certain individuals or groups, society can excuse itself from the responsibility of caring for and looking after such populations. This is seen not only in the manner in which 'outsider' groups are often blamed for bringing HIV into a country, but also in how such groups are denied access to the services and treatment they need.

Factors which contribute to HIV/AIDS -related stigma: HIV/AIDS is a life-threatening disease; People are scared of contracting HIV; The disease's association with behaviours (such as sex between men and injecting drug-use) that are already stigmatised in many societies; People living with HIV/AIDS are often thought of as being responsible for becoming infected; Religious or moral beliefs that lead some people to believe that having HIV/AIDS is the result of moral fault (such as promiscuity or 'deviant sex') that deserves to be punished. 

In some societies, laws, rules and policies can increase the stigmatisation of people living with HIV/AIDS. Such legislation may include compulsory screening and testing, as well as limitations on international travel and migration. In most cases, discriminatory practises such as the compulsory screening of 'risk groups', both furthers the stigmatisation of such groups as well as creating a false sense of security among individuals who are not considered at high-risk. Laws that insist on the compulsory notification of HIV/AIDS cases, and the restriction of a person's right to anonymity and confidentiality, as well as the right to movement of those infected, have been justified on the grounds that the disease forms a public health risk.

Perhaps as a response, numerous countries have now enacted legislation to protect the rights and freedoms of people living with HIV and AIDS and to safeguard them from discrimination. Much of this legislation has sought to ensure their right to employment, education, privacy and confidentiality, as well as the right to access information, treatment and support.
Governments and national authorities sometimes cover up and hide cases, or fail to maintain reliable reporting systems. Ignoring the existence of HIV and AIDS, neglecting to respond to the needs of those living with HIV infection, and failing to recognize growing epidemics in the belief that HIV/AIDS 'can never happen to us' are some of the most common forms of denial. This denial fuels AIDS stigma by making those individuals who are infected appear abnormal and exceptional.

The impact of HIV/AIDS on women is particularly acute. In many developing countries, women are often economically, culturally and socially disadvantaged and lack equal access to treatment, financial support and education. In a number of societies, women are mistakenly perceived as the main transmitters of sexually transmitted diseases (STDs). Together with traditional beliefs about sex, blood and the transmission of other diseases, these beliefs provide a basis for the further stigma of women within the context of HIV and AIDS.”

Fighting AIDS is nowadays one of the most important tasks in accomplishing the goals of Article 12 ICESCR, which states:

“1. The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health. 
2. The steps to be taken by the States Parties to the present Covenant to achieve the full realization of this right shall include those necessary for:

(c) The prevention, treatment and control of epidemic, endemic, occupational and other diseases; 

(d) The creation of conditions which would assure to all medical service and medical attention in the event of sickness.”
In its General Comment 14 on the right to health, the Committee on Economic, Social and Cultural Rights has elaborated a conceptual framework for the right to health. It often refers to protection measures towards persons living with HIV/AIDS: 

· special protection concerning accessibility. (paragraph 12. (b)): “Physical accessibility: health facilities, goods and services must be within safe physical reach for all sections of the population, especially vulnerable or marginalized groups, such as ethnic minorities and indigenous populations, women, children, adolescents, older persons, persons with disabilities and persons with HIV/AIDS. (…).”

· the right to prevention, treatment and control of diseases (Article 12.2 (c), paragraph 16.); “’The prevention, treatment and control of epidemic, endemic, occupational and other diseases’ (art. 12.2 (c)) requires the establishment of prevention and education programmes for behaviour-related health concerns such as sexually transmitted diseases, in particular HIV/AIDS, and those adversely affecting sexual and reproductive health, and the promotion of social determinants of good health, such as environmental safety, education, economic development and gender equity. The right to treatment includes the creation of a system of urgent medical care in cases of accidents, epidemics and similar health hazards, and the provision of disaster relief and humanitarian assistance in emergency situations. The control of diseases refers to States' individual and joint efforts to, inter alia, make available relevant technologies, using and improving epidemiological surveillance and data collection on a disaggregated basis, the implementation or enhancement of immunization programmes and other strategies of infectious disease control.”

· non-discrimination and equal treatment (paragraph 18.); “By virtue of article 2.2 and article 3, the Covenant proscribes any discrimination in access to health care and underlying determinants of health, as well as to means and entitlements for their procurement, on the grounds of race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth, physical or mental disability, health status (including HIV/AIDS), sexual orientation and civil, political, social or other status, which has the intention or effect of nullifying or impairing the equal enjoyment or exercise of the right to health. The Committee stresses that many measures, such as most strategies and programmes designed to eliminate health-related discrimination, can be pursued with minimum resource implications through the adoption, modification or abrogation of legislation or the dissemination of information. The Committee recalls General Comment No. 3, paragraph 12, which states that even in times of severe resource constraints, the vulnerable members of society must be protected by the adoption of relatively low-cost targeted programmes.”

· limitations (paragraph 28.): “The Committee wishes to emphasize that the Covenant's limitation clause, article 4, is primarily intended to protect the rights of individuals rather than to permit the imposition of limitations by States. Consequently a State party which, for example, restricts the movement of, or incarcerates, persons with transmissible diseases such as HIV/AIDS, refuses to allow doctors to treat persons believed to be opposed to a government, or fails to provide immunization against the community's major infectious diseases, on grounds such as national security or the preservation of public order, has the burden of justifying such serious measures in relation to each of the elements identified in article 4. Such restrictions must be in accordance with the law, including international human rights standards, compatible with the nature of the rights protected by the Covenant, in the interest of legitimate aims pursued, and strictly necessary for the promotion of the general welfare in a democratic society.” 

· and the obligation to fulfil (paragraph 36): “36. The obligation to fulfil requires States parties, inter alia, to give sufficient recognition to the right to health in the national political and legal systems, preferably by way of legislative implementation, and to adopt a national health policy with a detailed plan for realizing the right to health. States must ensure provision of health care, including immunization programmes against the major infectious diseases, and ensure equal access for all to the underlying determinants of health, such as nutritiously safe food and potable drinking water, basic sanitation and adequate housing and living conditions. Public health infrastructures should provide for sexual and reproductive health services, including safe motherhood, particularly in rural areas. States have to ensure the appropriate training of doctors and other medical personnel, the provision of a sufficient number of hospitals, clinics and other health-related facilities, and the promotion and support of the establishment of institutions providing counselling and mental health services, with due regard to equitable distribution throughout the country. Further obligations include the provision of a public, private or mixed health insurance system which is affordable for all, the promotion of medical research and health education, as well as information campaigns, in particular with respect to HIV/AIDS, sexual and reproductive health, traditional practices, domestic violence, the abuse of alcohol and the use of cigarettes, drugs and other harmful substances. States are also required to adopt measures against environmental and occupational health hazards and against any other threat as demonstrated by epidemiological data. For this purpose they should formulate and implement national policies aimed at reducing and eliminating pollution of air, water and soil, including pollution by heavy metals such as lead from gasoline. Furthermore, States parties are required to formulate, implement and periodically review a coherent national policy to minimize the risk of occupational accidents and diseases, as well as to provide a coherent national policy on occupational safety and health services.”
The International Guidelines on HIV/AIDS and Human Rights
: The protection of human rights in the context of human immunodeficiency virus (HIV) and acquired immunodeficiency syndrome (AIDS) also give us important tools and guidance in this respect.
I would like to point out the following guidelines:

“Guideline 5: States should enact or strengthen anti-discrimination and other protective laws that protect vulnerable groups, people living with HIV/AIDS and people with disabilities from discrimination in both the public and private sectors, ensure privacy and confidentiality and ethics in research involving human subjects, emphasize education and conciliation, and provide for speedy and effective administrative and civil remedies.”

“Guideline 6: States should enact legislation to provide for the regulation of HIV-related goods, services and information, so as to ensure widespread availability of qualitative prevention measures and services, adequate HIV prevention and care information and safe and effective medication at an affordable price.”

“Guideline 9: States should promote the wide and ongoing distribution of creative education, training and media programmes explicitly designed to change attitudes of discrimination and stigmatisation associated with HIV/AIDS to understanding and acceptance.”

“Guideline 11: States should ensure monitoring and enforcement mechanisms to guarantee the protection of HIV-related human rights, including those of people living with HIV/AIDS, their families and communities.”
3. European policy
At the European Level, the Dublin Declaration on Partnership To Fight HIV/AIDS in Europe and Central Asia”
 shall be pointed out, especially the following items:

“20. Combat stigma and discrimination of people living with HIV/AIDS in Europe and Central Asia, including through a critical review and monitoring of existing legislation, policies and practices with the objective of promoting the effective enjoyment of all human rights for people living with HIV/AIDS and members of affected communities;

21. By 2005, provide universal access to effective, affordable and equitable prevention, treatment and care including safe anti-retroviral treatment to people living with HIV/AIDS in the countries in our region 5 where access to such treatment is currently less than universal, including through the technical support of the UN through the global initiative led by the World Health Organisation and UNAIDS to ensure 3 million people globally are on anti-retroviral treatment by 2005 (“3 by 5”). 

23. Increase access to non-discriminatory palliative care, counseling, psychosocial support, housing assistance, and other relevant social services for people living with HIV/AIDS;”
4. Fighting all forms of discrimination in the European Union

The European Union (EU) Treaties ban all discrimination on the basis of nationality. The EU is also empowered by treaty to promote equality between men and women and to combat many other forms of discrimination. The most recent reinforcement of fundamental rights and non-discrimination in the EU came with the proclamation of the Charter of Fundamental Rights of the European Union at the Nice European Council on 7 December 2000. Article 21 of the charter prohibits discrimination on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation and also discrimination on the grounds of nationality.

The rights of disabled people were further enhanced by a special declaration contained in the final act of the Treaty of Amsterdam. This commits the EU institutions to take account of the needs of disabled people when adopting measures to harmonise the laws of Member States.

On the basis of Article 13 of the EC Treaty, the Council adopted a directive designed to combat discrimination based on racial or ethnic origin (Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin) and a directive banning discrimination in employment on the grounds mentioned in Article 13 with the exception of sex (Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation). It also adopted Council Decision 2000/750/EC of 27 November 2000 establishing a Community action programme to combat discrimination (200106). (Gender equality is dealt with by a separate programme.) 

Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin sets out a binding framework by prohibiting racial discrimination throughout the EU. The directive outlaws discrimination in the fields of employment, social protection and social security, social benefits, education and access to the supply of goods and services. Moreover, it recognises that discrimination on the grounds of ethnic origin may affect women and men differently. The directive had to be implemented in the national laws of Member States by 19 July 2003.

Council Directive 2000/78/EC of 27 November 2000, establishing a general framework for equal treatment in employment and occupation, prohibits discrimination on the grounds of religion or belief, disability, age, or sexual orientation as regards employment and occupation with a view to putting into effect in the Member States the principle of equal treatment. This directive provides that employers shall take appropriate measures where needed in a particular case to enable a person with a disability to have access to, participate in, or advance in employment, or to undergo training unless such measures would impose a disproportionate burden on the employer. It also establishes that differences in treatment on any of the grounds may be justified in the case of occupational requirements or where a justification exists for a particular discrimination on the grounds of age. The directive had to be implemented by national laws of Member States by 2 December 2003 but some Member States have made use of the possibility to request an additional period of up to three more years to implement the provisions of the directive on age and disability.

Both instruments define the concepts of direct and indirect discrimination and give persons who believe themselves to be victims of discrimination access to the administrative or judicial procedure so that they can assert their rights, associated with appropriate sanctions for those who discriminate. In order to strengthen the position of victims, the directives shift the burden of proof on to respondents and empower victims to seek the help of associations.

Directive 2000/78/EC of 27 November 2000 may be very important for the protection of HIV/AIDS carriers in what employment and occupation concerns. However, in the fields of social protection and social security, social benefits, education and access to the supply of goods and services there is no adequate protection in EU law.

5. Fundamental Rights and Private Law

Fundamental Rights is no longer only a public law issue. It is nowadays accepted that Human Rights/ Fundamental Rights shall be applied on private law relationships. This has been so in Continental law (see, for example, the German Constitutional Court case law, the Portuguese Constitution
) but also in Common Law (see the Human Rights Act 1998).

Principle of non-discrimination shall be ensued in the field of private law in general, and contract law in particular.
 Discrimination against persons living with HIV/AIDS shall not be tolerated, be it in a vertical relationship (State-citizen) or in horizontal relationships (citizen-citizen). In Europe there has been some efforts in order to fight against discrimination, especially on the fields of labour contract, goods and services providers, lease contract, insurance contract, and public places or places open to the public access, including schools, and others. This protection shall include citizens living with HIV/AIDS. When the law does not provide adequate protection, Case law has been struggling to respect the basic rights.

II – Specific Issues

As HIV is not transmitted through normal social contact, because of its long latency period and because there is no evidence that HIV infection implies by itself impaired occupational performance, there is no justification for screening for evidence for HIV infection in the workplace, nor in educational settings. Similarly discrimination in relation to accommodation cannot be justified.

6. HIV/AIDS and Labour Law

“While HIV is not transmitted in the majority of workplace settings, numerous employers to terminate or refuse employment have used the supposed risk of transmission. There is also evidence that if people living with HIV/AIDS are open about their infection status at work, they may well experience stigmatisation and discrimination by others. Pre-employment screening takes place in many industries, particularly in countries where the means for testing are available and affordable. In poorer countries screening has also been reported as taking place, especially in industries where health benefits are available to employees. Employer-sponsored insurance schemes providing medical care and pensions for their workers have come under increasing pressure in countries that have been seriously affected by HIV and AIDS. Some employers have used this pressure to deny employment to people with HIV or AIDS.”

Recommendation nº R (89) 14, of 24 October 1989 by the Council of Ministers of the Council of Europe states:
“A. Employment 
It is recommended that competent authorities ensure that: 

- before employment 
- any practice by public or private employers to compel a prospective employee to submit to a test for evidence of HIV infection should be vigorously opposed; the prospective employee should not be subjected to pressure to disclose whether he/she is infected with HIV; 

- no sanction should be imposed subsequently if evidence later emerges of an HIV positive test prior to recruitment. 

- During employment 

- employees should not be compelled to undergo screening for evidence for HIV infection nor to reveal detailed information about personal behaviour; 

- employers should see to it that their staff management policies provide HIV infected employees with the same rights andbenefits offered to employees with other predispositions, illnesses and disabilities; 

- employees with any disease or disability, including HIV infection, should be treated fairly and with understanding and should be allowed to continue working as long as they are able to do so. 

- In relation to occupational health services 

- occupational health care staff should on no account be compelled by an employer to carry out HIV screening on applicants or employees; 

- occupational health care staff if informed by an employee of a possible HIV infection, should treat the employee's case with the usual rules of confidentiality and use such information only in the interest of the patient's health; 

- on no account should the occupational health care staff reassess his aptitude in the light of such information (unless the employee might risk exposure to factors in the workplace potentially detrimental to his health), on no account should they be required to inform the employer of the condition of any worker who is HIV infected; 

- employers should have a duty to protect the confidentiality of medical information relating to their employees, particularly as concerns HIV infection; therefore health data should only be handled and stored by authorised personnel who are bound by rules on medical confidentiality. 

- In relation to staff management policies and information programmes 

- employers, top level management and trade union leadership should openly and unequivocally adopt non-discriminatory employment policies and initiate, support and finance educational programmes about HIV infection, its transmission and preventive measures; 

· the occupational health doctor should cooperate closely in the development of such programmes.”
Has this Recommendation been applied in Europe and particularly in Portugal?

a) Health information disclosure in the workplace: fundamental rights at stake

Compulsory examinations shall only be accepted for very serious reasons of public health or for protecting third parties. Non-consensual intervention may offend the human dignity and shall be exceptional. Indeed, informed consent is the rule in the European legal systems (see Art. 3 Charter of the Fundamental Rights of the European Union
 and Art. 5 Convention on Human Rights and Biomedicine of the Council of Europe
), as well as in Portugal.

Accordingly compulsory communication of private information is also against the right to privacy and self-determination of health information, which are based in the principle of human dignity, which is the main principle Portuguese Constitution
 and is also paramount in Biomedicine Convention.

The right not to know is also at stake when compulsory health examinations are under discussion. According to Art. 10 European Convention on Human Rights and Biomedicine: “(2) Everyone is entitled to know any information collected about his or her health. However, the wishes of individuals not to be informed shall be observed.  HIV/AIDS is one of the situations where the right not to know I most discussed. In fact, Art. 10 (3) of the Convention on Human Rights and Biomedicine states some limits to this right: “In exceptional cases, restrictions may be placed by law on the exercise of the rights contained in paragraph 2 in he interests of the patient.” Moreover, Art. 26 of the same Convention accepts that: “In order to protect the rights of a third party or of society the right not to know may be restricted.” This means, according to the Explanatory Report: “Certain facts concerning the health of a person who has expressed a wish not to be told about them may be of special interest to a third party, as in case of a disease or a particular condition transmissible to others.”

b) Portuguese Labour Code (2003)

Art. 15 ff. of the New Portuguese Labour Code regulate personality rights (e.g., freedom of speech and opinion, privacy, data protection). Art 18 protects the right to respect for the worker’s physical and mental integrity; Art. 19 forbids, as general rule, medical examinations in the working place not regulated by law, except if those are necessary for protection of third parties or the worker herself. Pregnancy tests are absolutely forbidden. Art. 22 ff. provide rules against discrimination of any kind, notably on the grounds of genetic inheritance, reduced labour force, handicap, and chronicle illness.

Anti-discrimination Act (Law No.134/99, of 20 August
 now substituted by Law 18/2004, 11 May prohibits discrimination in the exercise of rights on the grounds of race, colour, nationality or ethnic origin. The New Labour Code complements this legislation, establishing rules against negative discrimination in the working place. It is, thus, considered that Directive 2000/43/EC and Directive 2000/78/CE are implemented into Portuguese law.

AIDS shall be considered a chronicle disease. If well medicated, one can survive for several years (10-20), and keep working and being an active member of the society. The risk of contagion only exists in very sensitive and intimate conditions, thus in most of the works there is no ground for excluding these citizens.

In case of discrimination, there are public as well as private law remedies. The worker can apply to a public body, which shall punish the employer. The worker can also sue the employer and demand reparation, including reintegration in the enterprise or being accepted in the job he applied for. It is very important to point out the inversion of the burden of the proof hat is established by the Directive (Art. 10). The employer must prove that the plaintiff was not chosen for a job, or was not promoted or was fired not because he was a HIV carrier, but for an objective-professional reason. At least in Portugal, we do interpret the Labour Code provisions that prevent discrimination of persons suffering from chronicle illness in such a way as to include HIV/AIDS.

c) Constitutional Court Case Law

Constitutional Court Decision no 368/02 (25 September) states that a worker or a work candidate may be obliged to submit himself to heath examinations, “which are necessary and adequate – taking into account the nature and the kind of work – so that he/she is not a danger for third persons, for example, to minimize the danger of a labour accidents that may cause harm to other workers or to other people or to avoid contagion of other workers or third persons.” Summarizing, the Constitutional Court does not prohibit these examinations, but restricts them according to the proporcioality, necessity and adequacy principles. Since HIV contagion is extremmelly improbable in the workplace, only for very few professions would it be acceptable to oblige to worker to be submitted to a HIV test.
Constitutional Court Decision no 306/03 prescribed that the employer shall not have access to health information of the employee. Only a Doctor shall have that information. After the medical examination the physician himself shall give positive or negative medical information, without disclosing concrete information of the candidate.

In conclusion, following this jurisprudence HIV/AIDS shall not be a legitimate reason to exclude someone from work, except in very rare circumstances. In any case the employer shall never have access to medical information of the employee.

d) European Case Law

At the European level we can also point out the decision of the Court of First Instance of 18 September 1992 
 and the European Court of Justice of 5 October 1994,
 which applied a similar doctrine.

7. Insurance contract and non-discrimination of HIV carriers

HIV carriers have been discriminated in Portugal in what house acquisition concerns. In fact, for the purposes of obtaining a mortgage, banks usually require a life insurance policy. Insurance companies, for their part, demand clinical tests (including HIV test) to be carried out before underwriting the contract. The Ombudsman, already in 2000, made a recommendation to the Minister of Finance
. Individuals testing positive for HIV have been most subject to discrimination in Portugal, which violates Recommendation nº R (89) 14, of 24 October 1989 by the Council of Ministers of the Council of Europe:

“VI. Insurance 
National authorities should cooperate with private insurance companies to elaborate a code of practice with a view to ensuring :

· respect for the dignity and private life of an individual, 

· seeking of informed consent with counselling for any form of testing, 

· no introduction of screening for group insurance policies, 

· protection of health related data and any other confidential information affecting the privacy of the individual, 

· the adoption of unequivocal policies concerning HIV infection.

National authorities should consider studying insurance possibilities for HIV infected individuals.

In all the settings and situations where discrimination and violation of civil and social rights of an individual may arise, there should be an appropriate and confidential system providing speedy redressement of violation or discrimination.”
8. HIV/AIDS and Health Care facilities

“Many reports reveal the extent to which people are stigmatised and discriminated against by health care systems. Many studies reveal the reality of withheld treatment, non-attendance of hospital staff to patients, HIV testing without consent, lack of confidentiality and denial of hospital facilities and medicines. Also fuelling such responses are ignorance and lack of knowledge about HIV transmission.

A survey conducted in 2002 among some 1,000 physicians, nurses and midwives in four Nigerian states, returned disturbing findings. One in 10 doctors and nurses admitted having refused to care for an HIV/AIDS patient or had denied HIV/AIDS patients admission to a hospital. Almost 40% thought a person's appearance betrayed his or her HIV-positive status, and 20% felt that people living with HIV/AIDS had behaved immorally and deserved their fate. One factor fuelling stigma among doctors and nurses is the fear of exposure to HIV as a result of lack of protective equipment. Also at play, it appears was the frustration at not having medicines for treating HIV/AIDS patients, who therefore were seen as 'doomed' to die.

Lack of confidentiality has been repeatedly mentioned as a particular problem in health care settings. Many people living with HIV/AIDS do not get to choose how, when and to whom to disclose their HIV status. When surveyed recently, 29% of persons living with HIV/AIDS in India, 38% in Indonesia, and over 40% in Thailand said their HIV-positive status had been revealed to someone else without their consent. Huge differences in practise exist between countries and between health care facilities within countries. In some hospitals, signs have been placed near people living with HIV/AIDS with words such as 'HIV-positive' and 'AIDS' written on them.

HIV-related stigma and discrimination remains an enormous barrier to effectively fighting the HIV and AIDS epidemic. Fear of discrimination often prevents people from seeking treatment for AIDS or from admitting their HIV status publicly. People with or suspected of having HIV may be turned away from healthcare services, employment, refused entry to foreign country. In some cases, they may be evicted from home by their families and rejected by their friends and colleagues. The stigma attached to HIV/AIDS can extend into the next generation, placing an emotional burden on those left behind.

Denial goes hand in hand with discrimination, with many people continuing to deny that HIV exists in their communities. Today, HIV/AIDS threatens the welfare and well being of people throughout the world. At the end of the year 2003, 40 million people were living with HIV or AIDS and during the year 3 million died from AIDS-related illness. Combating the stigma and discrimination against people who are affected by HIV/AIDS is as important as developing the medical cures in the process of preventing and controlling the global epidemic.

So how can progress be made in overcoming this stigma and discrimination? How can we change people attitudes to AIDS? A certain amount can be achieved through the legal process. In some countries people who are living with HIV or AIDS lack knowledge of their rights in society. They need to be educated, so they are able to challenge the discrimination, stigma and denial that they meet in society. Institutional and other monitoring mechanisms can enforce the rights of people living with HIV or AIDS and provide powerful means of mitigating the worst effects of discrimination and stigma.

However, no policy or law can alone combat HIV/AIDS related discrimination. The fear and prejudice that lies at the core of the HIV/AIDS discrimination needs to be tackled at the community and national levels. A more enabling environment needs to be created to increase the visibility of people with HIV/AIDS as a 'normal' part of any society. In the future, the task is to confront the fear based messages and biased social attitudes, in order to reduce the discrimination and stigma of people who are living with HIV or AIDS.”

In Portugal, discrimination in the Health-care has been reported
. Refusal of treatment, longer waiting lists in suregery, discriminatory behaviour towards the so-called “risk-groups”; tests without consent, frequent breaches of confidentiality, and discriminatory attitudes from other patients.
9. Assessing Treatment

In Portugal since 1987 the retroviral therapeutics is for free and distributed in Hospitals. In Portugal there is a National Health Service that is universal and free.

Migrants and minorities have been subject to a special attention by the National Commission against HIV/AIDS. In this respect the Comission distributes information about HIV/AIDS in several languages (including Chinese
 and Russian).

At legal level, any citizen has the right to health and the duty to protect it. Any inmigrand in Portuguese territory has the right to access, in emergency situations, to the NHS (National Health Service): health-care centres and hospitals. The services cannot oppose on ground of nationality, lack of economic resources or even lack of legalization  (Ordinance of the Ministery of Health no 25 360/2001).
In what assessing treatment concerns, the following Recommendations of the Coucil of Europe shall also be taken into account:

· Recommendation Rec(2003)24 of the Committee of Ministers to member states on the organisation of palliative care

· Recommendation Rec(2001)12 of the Committee of Ministers to member states on the adaptation of health care services to the demand for health care and health care services of people in marginal situations (especially Pronciples 5).
 
· Recommendation No R (98) 11 on the organisation of health care services for the chronically ill.

· Recommendation No R(94)10 on early phamacological intervention against HIV infection

· Recommendation R(93)6 concerning prison and criminological aspects of the control of transmissible diseases including aids and related health problems in prison

10. Society

Stigma and discrimination towards patients with HIV or AIDS can only be eradicated whn this illness is considered as an illness like the others, so that personsliving with HIV/ AIDS are recognised their full citizenship and Patiest’s Rights.

HIV/AIDS was first a health problem. But soon it became a social problem, with several implications in the community. Persons living wth HIV/AIDS are subject to long and frequent periods of internment in Hospitals. They have difficulties in keeping their carreer and they have frequently economic and social problems, including the lack of family and psychological support. One of the strategies of the Portuguese Commision on struglle against HIV/AIDS is the social and out-of-hospital support of these citizens and their families and supports NGOs, which create institutions and residences or HIV carriers, or offer door-to-door help. Social Security as well has been promoting this kind of finantial support with tese institutions.

The background institutions, outside the hospital structure are very important for the promotion of quality of life of persons living with HIV/AIDS. The ressocialization of the individuals is thus one of he main goals of these projects.

According to the Social Security report of 2003, 6.147 persons were economically supported, from which 2.466 were in condition of social islation. In order to achieve an effective social support the irradication of stigmas is essential.

11. Access to School of children living with HIV/AIDS
It has been discussed in Portugal if children living with HIV/AIDS should be allowed to attend classes in school together with other children and if so, whether the other children or their parents should be informed of that situation.

I agree with the opinion
 that states that since in case of HIV/AIDS contagion only occurs by known and controllable ways, children living with HIV/AIDS shall be allowed to attend school together with the others and the confidentiality of health information shall be strictly respected. However, schools shall provide special surveillance of the children in order to avoid any contamination. This way, schools guarantee the health of the other children and fulfil their duty of care. The workers at school shall be aware of the situation, so that they can efficiently exercise their surveillance duty and protect the other children. They are under professional confidentiality duty otherwise they may be punished for breach of confidentiality
. These workers shall be specially trained for the purpose of surveying and taking care of children living with HIV/AIDS.

Recommendation No R(89)14 of the Committee of Ministers to member states on the ethical issues of HIV infection in the health care and social settings states:

 “B. Education 
It is recommended that competent authorities ensure that: 

- in relation to screening 

- compulsory screening programmes should not be introduced for pupils, students and teachers as a selection procedure; 

- in relation to staff management policies; 

- all recommendations listed under employment should be followed with respect to teachers; 

- in relation to information programmes; 

- school health education programmes about HIV-infection and Aids should be an integral part of a more planned and sequential programme of comprehensive school health education which includes education for family life and sex education; they should start before pupils reach the age of puberty; 

- a vigorous training programme should be initiated for teachers and health educators involved; 

- such programmes should be developed in close cooperation with school health services and health care staff in the community to ensure consistency of information and appropriate follow up by health care staff (eg. counselling, testing); 

- in relation to confidentiality 

- school health staff, teachers and other educational staff should all strictly respect the principles of confidentiality; 

- decisions on whether to inform the school of the presence of an HIV infected child or adolescent should be taken only when in the interest of the person in question on a case by case basis and after a consultation among, if possible the infected person, the parents, the teachers and the health care staff.”
12. The European Court of Human Rights Case Law and HIV/AIDS

a) ECHR accepts blood donor screening based on sexual orientation
The ECHR accepts blood donor screening based on sexual orientation. In a series of three rulings released simultaneously on 15 October 2002, the European Court of Human Rights dismissed complaints that Italy’s approach to screening blood donors infringed privacy rights and discriminated against lesbians and gay men.
Under a 1991 decree of the Italian Minister of Health, persons who have engaged in "homosexual relations," both men and women, were excluded from donating blood. In January 1999, the three petitioners (Crescimone, a lesbian, and Faranda and Tosto, two gay men) sought to donate blood and were denied.

The next day they initiated proceedings under the European Convention for the Protection of Human Rights and Fundamental Freedoms. The complainants argued that the exclusion of blood donors based on sexual orientation breached the European Convention on Human Rights, specifically the right to privacy (Article 8) and the right to equality (Article 14). They argued that the presumption that having "homosexual relations" would automatically carry a risk of HIV infection is merely unscientific prejudice. They pointed to data showing a decline in HIV cases among Italian gay men, and cases among lesbians are practically non-existent, while there has been a significant increase in new cases attributed to heterosexual transmission.

In January 2001, Italy changed its policy in order to implement a recommendation from the Council of Europe that altered the questions used to screen would-be donors. Under the new policy, male donors were to be asked if they had ever had sex with another man, and female donors were to be asked if they had, within the preceding 12 months, had sex with a man who, to their knowledge, had had sex with another man.

The Court found the new policy did not exclude donors based on sexual orientation, but based on risk activities. Finding that the complainants were no longer barred from donating blood on the basis of their sexual orientation, the Court ruled it was no longer justified to continue the examination of their applications. The Court did not directly address the question of whether prohibiting a man from donating blood if he has ever had sex with another man amounts to discrimination based on sexual orientation. The Court quickly dismissed the privacy arguments.

b) ECHR prohibited deport of a person who was suffering from AIDS

One of the very few issues concerning health care and Article 3
 that the Court has made a ruling on, is that of medical treatment of prisoners.States are obliged to provide medical care for those persons in their detention, and a failure to do so may disclose inhuman treatment and the State would then be in violation of Article 3.

The Court has also held in an expulsion case that it would have been a violation of Article 3 to deport a person who was suffering from AIDS and only had a short time to live, to his State of origin, where he would not have access to appropriate medical treatment and would die in complete destitution. This shows, that when medical treatment for a patient is withdrawn for one reason or another, this might raise issues under Article 3. However, if it would violate Article 3 depends upon the particular circumstances of the case.


c) ECHR; compensation proceedings; contaminated blood

The Court and the Commission have ruled on a number of cases concerning compensation proceedings by applications who developed HIV as a result of contaminated blood supplies in hospitals. The applicants in these cases complained that the proceedings had taken an unreasonable length of time, and therefore violated Article 6, the right to a fair trial.

In these cases, the Strasbourg organs emphasised the particular need for expedition in proceedings where the applicant is suffering from a disease such as HIV or AIDS where deterioration and death may ensue very rapidly. The Court found that a period of two years was unreasonable considering what was at stake for the applicant.

i) No-Fault compensation Schemes in case of contaminated blood

For this reason several Euroepan countries created a no-fault compensation scheme for peoples infected with HIV through contaminated blood.

Conclusion.

In this paper I mentioned the International and European standards concerning stigma and discrimination of persons living with HIV/AIDS, especially in the workplace, in health care facilities, in accessing treatment, and in society. I made also some reference to the case law of the ECHR, the ECJ and the Portuguese Constitutional Court.

These documents point towards one direction: in case of HIV/AIDS voluntary testing, counselling, vigorous information campaigns, full respect for confidentiality and the implementation of a non-discriminatory policy are the best tools for respecting human rights and defending public health.
� http://www.coe.int/T/E/Social_Cohesion/Health/Recommendations/Rec(1989)14.asp


� Extracts from: http://www.avert.org/aidsstigma.htm.


� U.N.C.H.R. res. 1997/33, U.N. Doc. E/CN.4/1997/150 (1997).


� http://europa.eu.int/comm/health/ph_threats/com/aids/aids_en.htm


� Portuguese Constitution � Article 18 - Legal application: “1. The constitutional provisions relating to rights, freedoms and guarantees shall be directly applicable to, and binding on, both public and private bodies.”


� In all European countries horizontal effect of Fundamental rights is being accepted. The definition of horizontal effect covers all cases in which a private party invoked a fundamental right in private litigation and/or in which a court applied fundamental rights in a case between private parties. Differences occur regarding the entrenchment of fundamental rights in the legal systems. Whereas in many countries (Germany, Poland, Portugal, Spain, the Netherlands) a list of fundamental rights has been included in the Constitution, in other countries fundamental rights have not been enumerated in an integrative list. For example, in Sweden fundamental rights can be found in several catalogues, viz. the Freedom of the Press Act, the Freedom of Expression Act, the Instrument of Government and the Act of Succession. In France, according to the jurisdiction of the Conseil constitutionnel, the Preamble of the Constitution of the 5th Republic comprises as “bloc constitutionnel”: – the 1789 Declaration with its Human and Citizen Rights; – the social and economic rights listed in the Preamble of the 1946 Constitution (4th Republic); – fundamental principles recognized by the laws of the French Republic. So it is more than case law. In English law, there is neither a written Constitution nor a list of fundamental rights. However, a number of general constitutional rights have been recognised in common law, viz. the peaceful enjoyment of rights of property, the freedom of the individual from illegal detention, duress, punishment or taxation. Furthermore, several principles have been recognised, such as freedom of expression and the right to a fair trial. Finally, in EU law there is no codified list of fundamental rights, considering that the European Constitution, which includes the Charter of Fundamental Rights that was proclaimed in Nice, has not yet come into force.


� Portuguese Constitution - Article 13 - Principle of equality 1. All citizens have the same social rank and are equal before the law. 2. No one shall be privileged or favoured, or discriminated against, or deprived of any right or exempted from any duty, by reason of his or her ancestry, sex, race, language, territory of origin, religion, political or ideological convictions, education, economic situation or social circumstances.


� http://www.avert.org/aidsstigma.htm.


� Article 3 � Right to the integrity of the person: Everyone has the right to respect for his or her physical or mental integrity. In the fields of medicine and biology, the following must be respected in particular: - the free and informed consent of the person concerned (…).


� Article 5 - An intervention in the health field may only be carried out after the person concerned has given free and informed consent to it. This person shall beforehand be given appropriate information as to the purpose and nature of the intervention as well as on its consequences and risks. The person concerned may freely withdraw consent at any time.


� The principle of informed consent is to be found in the Portuguese Constitution. Article 25 - Right to personal integrity: 1. The moral and physical integrity of the person is inviolable. 2. No one shall be subjected to torture or to cruel, degrading or inhuman treatment or punishment. Article 26 - Other personal rights: 1. Everyone is recognised as having the right to his or her personal identity, personality development, civil capacity, citizenship, good name and reputation, and likeness, the right to speak out and the right to the protection of the privacy of his or her personal and family life and to legal protection against any form of discrimination. 2. The law shall establish effective guarantees against the misuse, or use that is contrary to human dignity, of information concerning individuals or families. 3. The law shall guarantee the personal dignity and genetic identity of the human being, particularly in the creation, development and use of technology and in scientific experimentation. 4. A person may be deprived of citizenship or subjected to restrictions on his or her civil capacity only in the cases and under the conditions laid down by law, and never on political grounds.


� Article 1 Portuguese Republic: Portugal is a sovereign Republic, that is based upon the dignity of the human person and the will of the people and is committed to building a free and just society united in its common purposes.”


Other European Constitutions protect the dignity of the human being; see for example: Germany, Spain and Greece.


� Article 1 – Purpose and object: “Parties to this Convention shall protect the dignity and identity of all human beings and guarantee everyone, without discrimination, respect for their integrity and other rights and fundamental freedoms with regard to the application of biology and medicine. Each Party shall take in its internal law the necessary measures to give effect to the provisions of this Convention.”


� Regulated by Decree-Law no 111/2000, 4 July.


� In the field of public employment contracts, see Parecer da Procuradoria Geral da República (Opinion of Attorney General's Office) nº 26/95 de 25-5-1995, in Diário da República de 24-4-1997.


� In Colectânea de Jurisprudência do Tribunal de Justiça e do tribunal de Primeira Instância, 1992-9, p. II 2197".


� Colectânea de Jurisprudência do Tribunal de Justiça e do Tribunal de Primeira Instância, 1994-10, I-4781 a 4793. See also: Judgment of the Court (Fifth Chamber) of 29 April 2004.


� Recommendation nº 4/B/00 by the Ombudsman, � HYPERLINK "http://www.provedor-jus.pt" ��www.provedor-jus.pt� The Ombudsman does not call into question “the need to establish conditions and limits involving the insurances operations so as to safeguard the companies”, bearing in mind the stability of the insurance sector. The suggested course is that of “the legal creation of a public fund to guarantee situations regarded by insurance companies as being high risk”, which they would normally reject.  This Fund could be activated subsidiary against real established guarantees.


� http://www.avert.org/aidsstigma.htm.


� See CNLCS � National Commission against HIV/AIDS.


� In 2002 there were 4.468 chinese legally residing in Portugal (2600 men and 1.868 women).


� http://www.coe.int/T/E/Social%5FCohesion/Health/Recommendations/Rec(2003)24.asp#TopOfPage


� http://www.coe.int/T/E/Social%5FCohesion/Health/Recommendations/Rec(2001)12.asp#TopOfPage


� http://www.coe.int/T/E/Social%5FCohesion/Health/Recommendations/Rec(1998)11.asp#TopOfPage


� http://www.coe.int/T/E/Social%5FCohesion/Health/Recommendations/Rec(1994)10.asp#TopOfPage


� http://www.coe.int/T/E/Social%5FCohesion/Health/Recommendations/Rec(1993)06.asp#TopOfPage


� Opinion expressed by Prof. Guilherme de Oliveira to the National Commission against HIV/AIDS.


� Art. 195 Portuguese Penal Code punishes breach of professional secrecy with a penalty thta goes until 3 years in prison 


� See Health HIV and AIDS and the Human Rights Act 1998, The AIRE Centre.


� Article 3 European Conv. on Human Rights: “No one shall be subjected to torture or to inhuman or degrading treatment or punishment .”


� See CASE OF B.B. v. FRANCE, 7 September 1998. Summary: France – risk of Congolese (former Zaïrean) national suffering from Aids being deported to his country of origin where he would not receive appropriate medical treatment.


� See Health HIV and AIDS and the Human Rights Act 1998, The AIRE Centre.


� See,for example, the case of A and Others v. Denmark (1)of 22 January 1996.


� See Health HIV and AIDS and the Human Rights Act 1998, The AIRE Centre.
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