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Chairman, ladies and gentlemen,

I’m very glad to be invited to the seminar and give my brief comment on right to health. My lecture is comprised of three parts: the first part figures out what the right to health is, including the definition, contents, conditions and so forth provided in international treaties and instruments; the second tells relevant legislations and rules on the right to health. This part will mention the acknowledge and recognition of the right to health in China, for this essential right have relation to the national economy and the people's livelihood, it is the reflection of human dignity as well; the third part reveals the insufficiency of the protection of the right to health and the determination of realizing the right in China. Some examples such as problems environmental pollution and AIDS leading to are mentioned, to illustrate the importance of the consciousness of the government and the whole country.

I. What is the right to health?

The right to health is an essential human right, which was acknowledged in the Constitution of the World Health Organization for the first time, then reflected in a variety of international and regional instruments on human rights. The right to health was explained in <Dictionary· Essential Rights> as a right to personality which depends on natural persons with a wholesome body and sound physical function making their physical function operate normally and exerting themselves perfectly. EU- China Network of Human Rights defined the right to health as an essential right meaning to obtain the highest attainable health standards. Furthermore, Article 12 of ICESCR acknowledged the right to health in a most comprehensive significance, indicating the right to health is ‘the enjoyment of the highest attainable standard of physical and mental health’.
A variety of international treaties and some other international standards acknowledged the right to health and other relevant human rights.

Universal Declaration of Humman Rights (UDHR) provided that ‘everyone has the right to a standard of living adequate for ... health and well-being of himself and his family, including food, clothing, housing, medical care and the right to security in the event of ... sickness, disability.... Motherhood and childhood are entitled to special care and assistance’. (Article 25)
International Covenant on Economic, Social and Cultural Rights (ICESCR) confessed ‘the States Parties ... recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health’. The Covenant ordered member states to take steps to realize the right to health, including ‘a, the reduction of ... infant mortality and for the healthy development of the child; b, the improvement of all aspects of environmental and industrial hygiene; c, the prevention, treatment and control of epidemic, endemic, occupational and other diseases; d, the creation of conditions which would assure to all medical service and medical attention in the event of sickness.’ (Article 12)
Convention on the Elimination of All Forms of Racial Discrimination

 （CEAFRD）emphasized the equality and principal of anti- discrimination in the context of the right to health. This Convention required states parties to ‘guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, the right to public health, medical care, social security and social services." (Article 5e)’
Convention on the Elimination of All Forms of Discrimination Against Women （CEAFDAW）provided ‘1. States Parties shall take all appropriate measures to eliminate discrimination against women in the field of health care in order to ensure, on a basis of equality of men and women, access to health care services, including those related to family planning’ (Article 12. 1). Besides, states parties shall also ‘ensure to women appropriate services in connection with pregnancy, confinement and the post-natal period, granting free services where necessary, as well as adequate nutrition during pregnancy and lactation.’ (Article 12.2)
Convention on the Rights of the Child provided ‘States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no child is deprived of his or her right of access to such health care services’, (Article 24.1) It also enumerated the measures taken by states parties with that purpose, including ensuring appropriate pre-natal and post-natal health care for mothers, eliminating diseases and malnutrition and ensuring access to hygiene information and education.

Other documents and standards redound to clarifying the right to health including general comments adopted by treaties supervising organizations, the standards and principles adopted in UNGA and conventions of International Labor Organization. In 2002, Commission of Human Rights appointed a special reporter on the right to health, whose report clarified a variety of regulations and obligations on the right to health, including the information about the relations between the right to health and other rights such as poverty, discrimination, new millenary developing objective, sex and spermatic health, eliminating drugs and violence, and so forth.
In Europe, the protection of the right to health was provided in European Social Charter (Revised). Part I of the Charter declared ‘Everyone has the right to benefit from any measures enabling him to enjoy the highest possible standard of health attainable’. Part II ordered states parties to undertake either directly or in co-operate with public or private organizations to remove as far as possible the causes of ill-health; to provide advisory and educational facilities for the promotion of health and the encouragement of individual responsibility in matters of health; to prevent as far as possible epidemic, endemic and other diseases (Article 11). The states parties also protected the right to social and medical assistance (Article 13). ECHR, as well as ESC, affirmed the right to health, for instance Article 3 and 8. Domestic legal standards on right to health are also provided in European states.

II. Legal provisions on right to health in China

In China, provisions on the right to health were involved in Constitution and other laws. Constitution of the People’s Republic of China affirmed the obligation of government to safeguard citizens’ health. Article 21 provided ‘The state develops medical and health services, promotes modern medicine and traditional Chinese medicine, encourages and supports the setting up of various medical and health facilities by the rural economic collectives, state enterprises and undertakings and neighborhood organizations, and promotes sanitation activities of a mass character, all to protect the people's health. The state develops physical culture and promotes mass sports activities to build up the people's physique’. Article 26, 42 and 45 provided obligation of the state to protecting and improving of living environment, to safeguard labor health and security, and to provide material assistants for elders, disabilities and sufferers. Article 26 provided ‘the state protects and improves the living environment and the ecological environment, and prevents and controls pollution and other public hazards’; Article 42 was involved the obligation of the state to strengthen labor protection and improve working conditions; Article 45 declared the citizen have the right to material assistance from the state and society when they are old, ill or disabled. The provisions of the Constitution should be embodied in the relevant departments of law.

Article 98 of General Principles of the Civil Law of the People’s Republic of China provided, ‘Citizens shall enjoy the rights of life and health.’ Article 119 provided ‘anyone who infringes upon a citizen's person and causes him physical injury shall pay his medical expenses and his loss in income due to missed working time and shall pay him living subsidies if he is disabled.’ For the sake of protecting legitimate rights and interests of consumers, there are a number of provisions in Consumer Protection Law and Product Quality Law on the right to health of consumers.
Among the administrative law, Prevention and Cure of Professional Diseases Law, Prevention and Cure of Contagious Diseases Law, Food Sanitation Law, Law Governing the Management of Pharmaceutical Products.", Population and Family Planning Law, Health Care of Mothers and Infants Law and so on, regulated two fundamental elements of the right to health, hygiene and the prerequisite of the right to health on the level of law.
Besides, Criminal Law of the People’s Republic of China setting forth the crimes impinged on the right to health seriously, the criminal responsibility and punishment were the two most important parts of the Criminal Law. Among those provisions were some relating to the right to health directly: Section 5,Chapter VI, which involved crimes of endangering public health, including the penalty on the crimes of violating the provisions of the Law on Prevention and Cure of Contagious Diseases, causing the spread of A-category contagious diseases or causing a serious danger of the spread of contagious diseases, the crimes of illegally collecting and supplying or producing and supplying blood products, the crimes of medical personnel who fail seriously to carry out their responsibility and the crimes of illegally engaging in medical practice without obtaining the qualification for medical practice and the circumstances are serious, and so forth; Section 1, Chapter III, which set forth the Crimes of Manufacturing and Selling Fake and Shoddy Goods, provided the penalty on the crimes of manufacturing and selling medicine, food, cosmetic and medical apparatus which failed to meet the national or relative hygienic standards, causing a serious danger of giving rise to serious harming to human health or are sufficiently able to seriously endanger human health.
Except the law and regulations above, Protection of the Handicapped Law, Protection of Women’s Rights and Interest Laws, Protection of Elders’ Rights and Interests Law, Protection of Minors’ Rights and Interests Law as the affiliated law of the Constitution, specially provided the right to health of the specific groups.

China has signed and ratified ICCPR, Article 12 of which set forth an obligation of states to obtain an objective to realizing the right to health, which have been the persistent affirmation and practice of Chinese government. The Emergency Law which has been brought into the legislation planning of the Standing Committee of the National People’s Congress will establish detailed regulations on the protection of the right to health and the prevention and cure of A-category contagious diseases.

In a word, the present departments of law have already formed a comparatively perfect legal system on the protection of the right to health.
III. The insufficiency of the protection of the right to health and the determination of realizing the right in China

In recent years, Chinese government gradually realized the importance of the protection of the right to health, and enhanced the strength to protect it, which can be detected in the affirmation and improvement of the contents involving the right to health in a series of laws and regulations. The right to health is the foundation for citizens to enjoy other rights, is an inherent right, the most essential right of all persons. The right to health has significant relations with the public sanitation and economic development， emphasizing and protection it are a great business concerning the national economy and the people’s livelihood for a nomocracy.

Under the precondition that the right to health is an essential right and the reflection of human dignity, we should also be convinced of the difference of the level of protecting public sanitation between different states, as a result of distinct social economic developing standards. It is the problem of survival and development that is facing the developing countries. Under such circumstances, the protection of public sanitation is restricted by the situation and economic ability. Furthermore, to fulfill the need to develop economy, comparative advantages should be given prominence. During the period of gaining the consent of all countries, it’s possible to sacrifice some other interests including health interests to pursue the quick development. Thereby, it’s improper to discuss the problem of protecting the right to health deviating from the standard and phase of one state’s economic and social development.

The insufficiency of the protection of the right to health can be detected, for instance， the environmental pollution, the disregard for the right to health of AIDS, the conscience of countries and state of disrespecting the right to health, and so on. In some places, local government processed blind open and construction at the expense of natural environment, leading to serious pollution and destroy of circumstances. AIDS, as a special group, have been discriminated and excluded widely, and their living qualities couldn’t be safeguarded. Some AIDS thought they are sinners not patients painfully. They haven’t received the care and love of the society, and gradually developed a mind hostile and vigilant to the society in discriminations and stigmas. The consciousness of the right to health of countries and states are not appropriate, the definition of the essential right to health being strange to layfolks. These are series of problems we have to confront in transiting period. However, we have confidence to conquer the difficulties and challenges before us, and to keep optimistic attitude towards these issues.

In February, 2001, the ninth Standing Committee of National People’s Congress approved China’s entrance to ICCPR, which is a vital stage for promoting and protecting human rights, and the solemn promise of Chinese government made to every states in the world. In December, 2001, China was adopted as official member of WTO. We have a lot of confidences to improve the legal system on the protection of the right to health step by step, popularize hygeian knowledge, respect and protect public sanitation rights, reach the elementary standards of the right to health, which is also the requirement called upon by ICCPR regarding the gradual realization of economic, social and culture rights through the conditions created by growth of economy.

� Professor, Dean of Law School, Henan University.
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