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I. State Responsibility for Safeguarding the Right to Health
The right of everyone to the enjoyment of the highest attainable standard of physical and mental health is called the health right. 
 This right is initially advocated in the World Health Organization Constitution and it is a right based on international human rights law. In 2000, the Committee on Economic, Social and Cultural Rights of the United Nations formulates the standard scope and content of the health right by the No. 14 General Comment, in which the health right is defined as a comprehensive right which not only involves available, bearable, culturally acceptable and high quality health care, but also the hygiene determinants as its base, for example, acquiring safe and drinkable water, appropriate environmental sanitation as well as hygiene-related education and information.  
According to the No. 14 General Comment of the Committee on Economic, Social and Cultural Rights of the United Nations which defines the scope and content of the health right, the nature of the health right represents an positive right, the realization of which is not likely self-motive; besides citizens' responsibility for their own health, the active assistance and positive intervention of the state play a significant role in the realization of the health right. It is observed that the realization level of citizens' health rights depends on the amount and extent of obligations that are willingly undertaken by the state. Therefore, the realization of such rights requires the government to recognize its obligations and undertakes to take cautious and concrete steps, individually and through international assistance and co-operation, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights.
 Hence the state shall undertake three obligations in realizing citizen's health rights, namely respect obligation, protection obligation and realization obligation.  
The respect obligation means that the state is in duty bound to respect citizens' right to maintain and realize their own physical and mental health, including but not limited to, no intervention in citizens' activities which aim to maintain their health, without prejudice to the supply of service and information, etc. to the beneficiaries from third-parties.  
The protection obligation means that the state is in duty bound to promulgate a law, formulate a policy and establish a basic system to protect and realize citizens' health rights.  Firstly，the state shall acknowledge by legislation that the health right is a fundamental right of the citizens, that is, the state asserts that the health right is a legal fundamental right of citizens in the form of law enforcement.  The legislation gives authority and law enforcement to the health right. At the same time, the state shall improve the health right legislation continuously and promulgate laws, regulations and other normative documents to make sure that citizens can obtain health knowledge, to keep medical, health service and relevant markets in order and advocate healthful behaviors, habits and life style, etc. Secondly, the state is in duty bound to formulate policies to ensure the realization of citizens' health rights, including but not limited to the hygiene resource allocation policy to maintain the health level of different regions and different peoples, especially that of vulnerable groups; the disease prevention and control policy to relieve the spread of occupational diseases, endemic diseases and AIDS, etc; the long-run development strategic policy to enhance citizens' nutritional level by improving food structure and maintain their health level; the relevant industrial policies to support the development of the medicine science and technology and the medicine industry. Thirdly, the state is in duty bound to establish fundamental systems and infrastructures to protect citizens' health rights, including but not limited to, the Medicare system, the public health supervision and forewarning mechanism and the health intelligence system, etc.  
The realization obligation means that the state is in duty bond to wield power at the micro level to help realize the health rights of citizens, to adopt measures to encourage, support and even directly participate in the protection of citizens' health rights. Specifically, the state shall regulate the medicine and health service markets by hygiene legislation and administrative law enforcement and punish any trespass on the health rights; realize the salvation of citizens' health rights; provide necessary financial support for the realization of citizens' health rights; attach importance to and popularize health education and provide health consultation; adopt measures to improve traffic and communication facilities so that citizens may enjoy the right to obtain medical care in time; develop international cooperation on medical technology and promote international medicine exchanges, etc.  
II. The State Responsibility for Safeguarding the Health Rights of AIDS Orphans 
AIDS orphans means children below the age of eighteen years either or both of whose parents die of AIDS. According to the UN Convention on the Rights of the Child, AIDS orphans belong to the protection domain of the Convention, 
 and have the inherent right to life
, including the health right and the right of access to medical care. As stipulated in Article 24 of the Convention: "States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no child is deprived of his or her right of access to such health care services"; and the States Parties are required to "take appropriate measures" in pursuit of full implementation of this right, to ensure "the provision of necessary medical assistance and health care" and "to combat disease and malnutrition".  
Besides the obligation for citizens' health rights, the state especially assumes the obligation for children's health rights.  The reason is given in the Convention on the Rights of the Child as follows, “the child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth". AIDS orphans, as the "children living in exceptionally difficult conditions", need "special consideration" of the state
.  
At present, the outbreak scale and spread situation of AIDS around the world is worrying.  So far, more than twenty million people died of AIDS; forty-one million people were infected with AIDS and the infection rate keeps rising. The menace of AIDS toward human beings is mostly embodied in children. This directly threatens the existence and development of AIDS children and orphans. According to the estimation of UNICEF, either or both parents of fourteen million children die of AIDS in the world and these children become AIDS orphans and are left in a very vulnerable situation. A report in China, "the Impact of AIDS on China's Society and Economy" points out that in the HIV low prevalence settings, there will be 138 thousand AIDS orphans in China by 2010; in the HIV medium prevalence settings, there will be 200 thousand AIDS orphans by 2010; while in the HIV high prevalence settings, there will be 260 thousand AIDS orphans by 2010. Although some AIDS orphans only lost one of their parents, as AIDS can spread by sexual intercourse, the death probability of the living parent is very high. Therefore, many children lost both of their parents in a short time.  
The AIDS orphans are exposed to such blows as economic embarrassment, lack of care and emotion development stimulation, dropout, psychological pressure, loss of succession right, increasing risks of maltreatment and HIV infection, malnutrition and diseases, humiliation, discrimination and isolation, etc.  All these blows directly endanger their health condition and make them the most vulnerable group which shall be paid special attention to in the fulfillment of the state's protection obligation. The following diagram displays the problems that AIDS-stricken children and families face.  
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Based on the global recognition of the problem, the special session on AIDS issues held at the UN headquarters in New York on June 27, 2001 issued a declaration. In the declaration, the States Parties make a long-term commitment on the health rights of the ever-increasing AIDS orphans and vulnerable children and set up a physical objective which will be achieved by 2005: "By 2003, develop and by 2005 implement national policies and strategies to: build and strengthen governmental, family and community capacities to provide a supportive environment for orphans and girls and boys infected and affected by HIV/AIDS including by providing appropriate counseling and psycho-social support; ensuring their enrolment in school and access to shelter, good nutrition, health and social services on an equal basis with other children."  

The above-mentioned commitment and considerations of the three obligations of respect, protection and realization show that the state responsibilities for AIDS orphans include: providing protection to AIDS orphans by improving policies and legislation as well as collecting resources to families and communities; encouraging and supporting countermeasures based on communities; improving understanding of all social strata through promotion and social mobilization and establishing a pleasant environment for AIDS orphans. Specifically, the state shall make sure that AIDS orphans can obtain basic health service, including education
, health care, basic health and nutrient service, improving the popularization of safe drinking water and sanitary facilities, ensuring the settlement service of AIDS orphans as well as strengthening local plans and actions.  
Among the specific obligations aiming to protect the health rights of AIDS orphans, the education and settlement service obligations shall be especially stressed.  
The education is very important for the healthful life and development of AIDS orphans. Firstly, the education is extremely important for their psychological upgrowth. Schools provide for them a safe and orderly environment, adult emotional support and supervision and teach them how to communicate with other children and develop their social network. Secondly, the education can reduce the risks of AIDS orphans' HIV infection through spreading knowledge, improving understanding, developing skills and providing opportunities. The state shall formulate physical measures for school expenses and other implicit costs such as obtaining food as well as preventing AIDS orphans from discrimination so as to ensure their right of safe educational environment.  
The settlement service for AIDS orphans is important for protecting their health rights. This requires the state to establish a whole range of adoption and fosterage systems from legislation to administration. The systems shall give priority to the development, supporting and implementing the community care system under the principle of providing a home environment for AIDS orphans; and carefully monitor their situation after they are settled to ensure that they are attended properly and their rights are respected
. They shall also make sure that the AIDS orphans are settled in welfare institutions only when there is no available home environment and this is just a makeshift measure while waiting for home or community settlement.  
III. The Health Rights Protection for AIDS Orphans in China 
China's recognition of the health right as a fundamental citizen right begins when China joined international human rights conventions such as International Covenant on Economic, Social and Cultural Rights. So far, China has not defined the health right as a fundament right of citizens by legislation. As stipulated in Article 21 of the Constitution of the People's Republic of China, "The state develops medical and health services, promotes modern medicine and traditional Chinese medicine, encourages and supports the setting up of various medical and health facilities by the rural economic collectives, state enterprises and institutions and neighborhood organizations, and promotes health and sanitation activities of a mass character, all for the protection of the people's health.". Here, the concept of "protection of the people's health" is not equivalent to that of protection of health rights. Although Article 98 of the General Principles of the Civil Law states that "citizens shall enjoy the rights of life and health", as it is a law which "shall adjust property relationships and personal relationships between civil subjects with equal status, that is, between citizens, between legal persons and between citizens and legal persons”
, the health right defined in Article 98 as a private right obviously cannot represent all the content of the health right. Likewise, China's recognition of children's health rights begins when it joined international covenants such as the Convention on the Rights of the Child. So far, the state has not had special legislation for such rights. The closest legislation may be "the Law on the Protection of Minors of the People's Republic of China", in which, Article 1 points out that the purpose of the Law is to "protect the physical and mental health of minors". A single article like this is not enough to turn the children’s health right into a fundamental one, especially so for the problem of AIDS orphans' health rights.  Now there are three laws or regulations concerning AIDS orphans' health rights, namely, the "Law on the Protection of Minors of the People's Republic of China", the "Adoption Law of the People's Republic of China" and the "Provisional Management Measures for Family Fosterage". None of them formulates direct provisions on AIDS orphans' health rights, but some articles can be used to maintain these rights. For example, as stipulated in Article 14 of the Law on the Protection of Minors of the People's Republic of China: "schools shall respect the minor students' right to education and shall not dismiss them at will".  
　　As for the policies of the central government, the Chinese government has formulated the "Children Development Program (2001-2010)" which makes commitment to child education, orphans care and the influence of AIDS on children.  The State Council has established the policy of "Four Exemptions, One Care" and the measure of "Five Ones Project for AIDS Salvage and Rescue Key Village”. The policy of "Four Exemptions, One Care" especially points out that "AIDS orphans may go to school free of charge”
. The "Five Ones Project for AIDS Salvage and Rescue Key Village" include: "founding one bedehouse for orphans and elder orphans”
. Although these policies are only available in demonstration plots, they have been implemented in 127 such plots in China. Furthermore, to carry out the "Four Exemptions, One Care" policy of the State Council, local governments begin to formulate special policies and measures for AIDS orphans.  For example, Wuhan municipal government of Hubei Province stipulates that the tuition fee and textbook fee for children of AIDS patients or orphans during 9-year compulsory education period shall be exempted; in addition, for those qualified for high school or college entry, their records will be archived and they will be aided financially to finish school; the government encourages relatives and the society to adopt or foster AIDS orphans and the government will provide a subsidy of 450 RMB per month per AIDS orphan for the family which adopts or fosters the orphan.  
Considering the lack of state legislation for AIDS orphans' health rights, people of all social strata appeal to the government for establishing special laws to protect AIDS orphans' legal rights including health rights. Ms. Gao Yaojie, who was regarded by UN secretary-general Kofi Annan as "the first person to promote AIDS awareness in rural regions", suggests that the "The Fosterage Law for AIDS Orphans" shall be established in China as soon as possible in order to ensure that the AIDS orphans can obtain timely and necessary salvation.  Gao Yaojie maintains that the law represents humanitarianism and shall include the following content: stating that the fosterage and treatment for AIDS orphans is an obligation of governments at various levels; people's governments at over-county levels shall found AIDS orphans nursing centers according to the distribution and number of AIDS orphans; requiring that AIDS orphans' life, education and treatment expenses shall make up a certain percentage in the annual budgets of people's government at all levels; the central government shall make up the financial gap for provinces with more AIDS orphans and relatively poor economy; encouraging well-to-do and compassionate families to adopt AIDS orphans and the government shall provide subsidies for these families; however, the economic status and former adoption record of these families shall be examined and verified strictly to prevent AIDS orphans from becoming "a ready source of money" for their guardians; after the adoption procedure is done, the government shall follow up these children's conditions to 18 years of age; if any maltreatment case is found, the guardianship of these families shall be cancelled and they shall assume relevant legal responsibilities; prohibiting discrimination in any form against AIDS orphans.  
IV. Conclusion 
The health right is a fundamental right based on the international human rights law. As a positive right, its realization requires the state to recognize its obligations and undertake to assist and intervene actively; to take concrete steps, through international co-operation, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights.  
So far as the health right is concerned, the state undertakes the responsibilities of respect, protection and realization. Apart from the obligation for citizens' health rights, the state shall assume special obligations for children's health rights. As children living in extremely poor condition, the AIDS orphans especially need special protection for their health rights by the state.  

So far, China has not had legislation concerning the protection for AIDS orphans' health rights. However, the Chinese government already begins to implement active social policies and adopt physical measures to provide special protection for AIDS orphans. People of all social strata appeal for special legislation for AIDS orphans' health rights and other legal rights in China as soon as possible. 
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� In the campaign against AIDS, nations of the world increasingly recognize the importance of education for the improvement of orphans and vulnerable children's living standard. See UNAIDS, "ADIS and Education: Strategic Considerations", UNAIDS, Geneva, November, 2002; UNAIDS, "The Role of Education in the Support and Care for AIDS Orphans and Vulnerable Children"(global partner forum discussion draft, October, 2003, Geneva), UNAIDS, 2003


� This is mainly against housework exploitation.


� Article 2, General Principles of the Civil Law


� The full content of "Four Exemptions, One Care" is: “providing free anti-AIDS/HIV drugs, free anonymous examinations, free Mother-to-Child HIV Transmission Prevention service, free school education for AIDS orphans, care for elder orphans"


� The measures of the "Five Ones Project for AIDS Salvage and Rescue Key Village" include: "Building one blacktop road, one deep well, one school, one standard clinic and one orphanage"
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