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After years of marginalisation, the right to the enjoyment of the highest attainable standard of physical and mental health (“right to health”) has re-emerged, in the last five years, into the mainstream of international human rights practice.  This can be explained by simultaneous developments in the fields of human rights, public health and international development. 

This renewed interest in the right to health is in part attributable to the increasing attention paid to economic, social and cultural rights, including the right to health, by the international human rights community. In the last five years, no less than four health-related General Comments have been adopted by UN treaty bodies.
 For its part, in 2002, the Commission on Human Rights decided to appoint a Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.

Of equal importance, however, are emerging international concerns and commitments in the fields of public health and development, which are increasingly drawing links to human rights. These include, most notably, the HIV/AIDS pandemic; increasing concern about other diseases, such as malaria, tuberculosis and other so-called “neglected diseases”; the impact of international trade agreements (TRIPS and GATS) on access to medicines and health services; and sexual and reproductive health.

These developments have meant that the right to health, and other health-related human rights, have not only re-emerged in the discourse and practice of the international human rights community, but are also increasingly being used as a common language and framework for action among the development, public health and health professional communities. This is of central importance since the realization of the right to health is dependent on commitment and action by all of these communities (and will be greatly assisted by dialogue and coordination between them).

Normative elaboration of the right to health, including by the UN treaty bodies and the Special Rapporteur, has been of central importance to making the right to health a “workable” human right for lawyers, public health experts and health professionals. This session has already heard a presentation about this normative framework. This presentation will focus on several illustrations of how this normative framework is starting to be applied in a range of micro and macro health settings, as well as to support concrete implementation, both in policy approaches and through the courts. While a number of important initiatives have been taking place, this paper gives attention to just three: (1) the application of right to health normative framework in the context of different health problems (2) the emergence of jurisprudence on the right to health at the regional and national levels (3) the development of right to health indicators.  

(1) From normative elaboration to normative application: understanding the right to health in the context of diverse health issues
The right to health has a broad scope. It comprises the right to health care, and the right to the underlying determinants of health. In addition, the right to health is related to a wide range of other human rights, including the rights to education, privacy, non-discrimination and the prohibition of torture. 
If we look at the right to health care, this element of the right to health alone encompasses a range of norms, including availability, accessibility, acceptability and quality of a number of types of health care facilities, goods and services, including essential medicines. Meanwhile there are numerous health concerns and specialisations, including HIV/AIDS, tropical diseases, mental health, sexual and reproductive health, health information and violence. Furthermore, various domestic and international policy issues have a bearing on health care and these different health specialisations, including national and international health and development policies, structural adjustment programmes and trade policies. 

The right to health must be applied in the context of all of these medical and public health specialisations (micro setting) as well as in the context of broader laws, policies and programmes that impact the right to health (macro setting). Although the General Comments of the UN treaty bodies do much to enlighten us about right to health norms and resulting obligations, they only explicitly address these topics and contexts in a rather abstract and, as their namesake suggests, generalised way.
A range of actors, notably the UN Special Rapporteur on the right to health, have therefore sought to relate the norms and obligations of the right to health to a range of different contexts. The Special Rapporteur has applied the right to health, in particular drawing on General Comment 14, in the context of sexual and reproductive health rights, mental health, neglected diseases, and the relationship between international trade and the right to health.
 While General Comment 14 is generalised in its approach, the work of the Special Rapporteur illustrates that it contains a number of useful frameworks which are relevant for addressing all of these, and other health issues. In particular, the AAAQ framework (availability, accessibility, acceptability and quality of services, goods and facilities relating to health care and the underlying determinants of the right to health) can be usefully applied to relate the right to health to any number of different and topical contexts, including, for example, patents on medicines, user fees, privatisation, discrimination against categories of persons in access to health care, the health professional brain drain, and different types of health care such as sexual and reproductive health, mental health and primary care. The three layers of obligations towards the right to health, respect, protect and fulfil, likewise provide a useful framework for ascribing accountability in a range of contexts.

The work of the Special Rapporteur, among others, serves to illustrate how the normative elaboration of the right to health in General Comment 14, and the other General Comments relating to health, can be applied theoretically in a number of contexts.  A challenge is now for a broad range of actors --- including governmental, and non-governmental human rights and health specialists – to take forward this analysis through applying it in practice in the context of their legislation, policies, programmes and other initiatives relevant to the right to health. Promisingly, an increasing range of organisations are already using a rights-based approach in the field of public health and development policy making, especially in relation to HIV/AIDS and sexual and reproductive health. 
(2) Jurisprudence on the right to health at the regional and national level

Normative elaboration of the right to health, as well as other economic, social and cultural rights, has opened up new justiciable potential for these rights. In recent years, there have been many cases brought to national and regional courts and commissions concerning the right to health, or the bearing of other human rights on health. The scope of this paper does not extend to a comprehensive examination of case law, but instead draws attention to one landmark ruling for the right to health: Minister of Health and others v Treatment Action Campaign and others.

Section 27 of the Constitution of South Africa recognises that “(1) Everyone has the right to have access to - (a) health care services, including reproductive health care; ....  (2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights.” Section 28(1) recognises “Every child has the right - .... (c) to basic nutrition, shelter, basic health care services and social services".  The case involved the rejection of an appeal on the part of the Government of South Africa to a decision of the High Court ordering the supply of Nevirapine (a drug that helps prevent mother-to-child-transmission of HIV) to all HIV positive pregnant women in South Africa. The Constitutional Court held that the State must do all that it reasonably can to ensure access to the socio-economic rights enshrined in the Constitution, and ordered the Government to immediately act to provide the drug when medically indicated, in all public hospitals and clinics, and to take measures to provide testing and counselling facilities in hospitals and clinics.
This case was significant for many reasons, not least in its demonstration that the right to health, or at least some aspects of it, are justiciable. The case is also significant in its recognition of access to antiretroviral drugs as a fundamental element of the right to health. This reflects the international position recognised by, among others, the Commission on Human Rights, that “access to medication in the context of pandemics such as HIV/AIDS, tuberculosis and malaria is one fundamental element for achieving progressively the full realization of the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.”

(3) Right to health indicators

Over the past decade, there has been much discussion among the human rights community about the importance of using indicators and benchmarks to monitor the realization of economic, social and cultural rights, in particular aspects which are subject to progressive realization. In 2000, UNDP’s Human Development Report, Human Rights and Human Development, suggested the importance of developing human rights indicator lay in their inherent potential to:

· make better policies and monitor progress
· identify unintended impacts of laws, policies and practices

· identify which actors are having an impact on the realization of rights

· reveal whether the obligations of these actors are being met

· give early warning of violations, prompting preventative action

· enhance social consensus on difficult trade offs to be made in the face of resource constraints

· expose issues that had been neglected or silent
Despite agreement on the need for indicators, there has been a distinct caution on the part of the human rights community when it comes to suggesting specific examples of indicators. General Comment 14 typifies this approach: while it goes so far as to advocate the use of indicators for the right to health, it places the onus on States to identify them: 
“National health strategies should identify appropriate right to health indicators and benchmarks. The indicators should be designed to monitor, at the national and international levels, the State party's obligations under article 12….Having identified appropriate right to health indicators, States parties are invited to set appropriate national benchmarks in relation to each indicator.”

Needless to say (and so far as the author is aware) States have not risen to this challenge. A range of difficult questions perhaps needed to be addressed first by the human rights community: is there a distinction to be made between indicators for economic, social and cultural rights and indicators that measure development or poverty? Is the word indicator used in the human rights community to refer to information beyond statistical data? Should different types of indicators be used to measure civil and political rights, on the one hand, and economic, social and cultural rights, on the other hand?

In the past two years, renewed focus has been given to unpacking right to health indicators. The two reports of the UN Special Rapporteur to the General Assembly reflect some of the discussions that have taken place between a number of specialists in the field of health and human rights, and propose both important conceptual and methodological frameworks, and also a suggested list of indicators in one area relevant to the right to health of the child, namely child survival.
 
Methodological Issues: The reports of the Special Rapporteur propose the following features of right to health indicators:

· A right to health indicator is different from a health indicators because it is explicitly derived from, and has a close relationship with, a right to health norm; and since its purpose is right to health monitoring with a view to holding a duty-bearer to account

· There are three types of right to health indicators: structural indicators (which broadly speaking address whether there are key structures in place for the right to health, eg constitutionalisation of the right to health, the existence of a national human rights institution whose mandate extends to the right to health); process indicators (which monitor how and if policies are implemented, eg percentage of births attended by skilled birth attendants); and outcome indicators (which show the results of health policies or programmes, eg percentage of women and men infected with HIV/AIDS, number of maternal deaths per 100,000 live births)
· Many indicators, especially process and outcome indicators, need to be disaggregated according to the prohibited grounds of discrimination contained in international human rights law
· Indicators are needed to monitor the realization of the right to health at the national level and at the international level (in other words, to monitor States’ domestic and transboundary obligations towards the right to health, deriving from ICESCR articles 2.1 and 12)

Proposed indicators: In his 2004 report to the General Assembly, the Special Rapporteur proposed a series of indicators for the right to health of the child in the context of child survival (see annex 1). These indicators are based on an inter-agency consultative process that is beginning to identify a draft set of core child survival indicators. The indicators have yet to be applied, but serve as a useful starting point for moving beyond theoretical discussions on right to health indicators, by providing a tool that States, and others, might use for monitoring the implementation of the right to health. 
Conclusions
This paper has sought to show some of the new directions in the promotion and protection of the right to health. These three examples are merely illustrative, but are intended to give a picture of the diversity of developments relating to human rights practice concerning the right to health. While the focus of two of these case studies, indicators and normative elaboration, have illustrated international processes, the development and application of the right to health is also benefiting from attention at the national level, as the South African case study demonstrates.
These developments, which concern normative application, court-based implementation, and the development of techniques to monitor the right to health, also illustrate that the promotion and protection of the right to health is being driven by not only lawyers but public health experts and health professionals, and is benefiting from inter-disciplinary partnerships between then. 
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