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	Question: What are the legal obligations of the State to vulnerable groups, such as minors in cases where the parents are deceased or critically ill as a result of HIV/AIDs and their caregivers? 
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Introduction

At the very outset it should be stated that while ‘legal obligations’ vis-à-vis this category of particularly vulnerable children are relatively easy to identify, it is their effective implementation that is cause for much difficulty. The clear obligations identified in some international documents are usually implemented successfully only in states that are relatively wealthy, and more specifically that have good health systems. More recently newer approaches are visible in the experiences of large, less developed states such as Brazil, India and South Africa that are particularly worth highlighting. This short paper will not be able to provide an analysis of this good practice: rather it will present the obligations highlighted in international society as well as in international human rights law, will attempt a brief comment on the question of the justiciability and identification of obligations in the realm of socio-economic rights, and finally will suggest avenues that may provide starting points in terms of the identification of specific legal obligations towards minors whose lives have been decimated by HIV/AIDS. For the purpose of achieving the latter two objectives it will draw on the experiences of the countries mentioned earlier.  

This brief presentation is thus divided into 4 parts, namely:

1. Millennium Development Goals & the Battle Against HIV/AIDS

2. Overview of the Applicable International Human Rights Regime

3. Domestic Application 

4. Enunciation of Legal Obligations and Policy Suggestion 

1. The Millennium Development Goals & the battle against HIV/AIDS

The Millennium Development Goals (MDGs) were agreed by states in response to a variety of issues, but mostly as tacit agreement that to truly achieve development, an active role was envisaged for the UN, rather than the passive, state sovereignty – international co-operation model that has been at the heart of international relations in the post-war period. Rather than an erosion of state sovereignty, the MDGs are in fact an attempt by the UN to focus on specific aspects of development, with a promise to devote funding towards understanding the most crucial of these in terms of global human development. 

In terms of the utility of the goals the UN Secretary General had the following to say:

The UN Millennium Declaration, adopted by the world’s leaders at the Millennium Summit for the UN in 2000, captured the aspirations of the international community for the new century. It spoke of a world united by common values and striving with renewed determination to achieve peace and decent standards of living for every man, woman and child.
 

Eight specific goals have been identified as follows:

1. Eradicate extreme hunger and poverty

2. Achieve universal primary education

3. Promote gender equality and empower of women

4. Reduce Child Mortality

5. Improve maternal health

6. Combat HIV/AIDS, malaria and other diseases

7. Ensure environmental sustainability

8. Develop a global partnership for development

These eight Goals are further divided into 18 specific targets – measured through 48 indicators. The emphasis in the programme is on the identification of goals as ‘quantified…time-bound values’ for each of the specific indicators.
 Towards this, studies are undertaken on a variety of countries seeking to determine the likelihood of the country concerned reaching the goal identified, and correspondingly the financial cost of that achievement. The identification of these very real goals reveal the actual state of most of the global population, thus emphasising the value of the organised and focussed pursuit of values in economic, social and cultural rights, an arena long neglected in human rights discourse. 

Of the 8 goals, the goal that focuses on the HIV/AIDS crisis is encapsulated in Goals 6, further broken down into two specific targets.
 The one that concerns us in this context is the first of these, expressed as: ‘…have halted by 2015 and begun to reverse the spread of HIV/AIDS’.
 This is clearly a question concerning the realm of technology and more importantly of intellectual property rights to existing and new research – questions that are dealt with separately in our forum.
 Suffice to say at this stage that the report on Goal 6 has not been promising, as highlighted by the Secretary General, in reporting on the last year:

…the number of new HIV/AIDS infections was higher in the last calendar year than ever before, raising serious concerns about the development prospects for whole regions of the world in which hundreds of millions of people reside. The growth rate of new HIV infection, which has long been a threat to the development prospects of Africa, has reached alarming levels in parts of Asia and Eastern Europe over the past year… Indeed, in some parts of the world, the achievement of all the other Millennium Development Goals hinges on much more vigorous action to keep the epidemic in check and provide treatment for those already affected.
 

However there is no identification of the human cost of the disease and its spread at the moment. The MDGs, in looking forward to a time i.e. 2015 when AIDS could be reversed, has not focussed on any specific obligations towards minors whose lives have been decimated by the disease, whether by being infected through their parents or whether being affected through the death of their parents due to AIDS. Thus the MDGs provide no more than a framework for the statement of the problem, and to be able to forge an effective strategy that involves the identification of legal obligations of states vis-à-vis our question, a change of focus is needed, with a explicit acceptance of the need to delineate standards and legal obligation on the part of states. 

In terms of the persons we are discussing in the context of the impact of HIV/AIDS this includes three categories of children:

(a) Children infected by HIV themselves; 

(b) Children who are affected due to loss of parental caregiver or teacher and/or because their families or communities are severely strained by its consequences; and, 

(c) Children most prone to be infected or affected.
 

In stating the importance of this question, and the urgent need to seek remedies, General Comment No.3 of the Child Rights Committee frames it most succinctly:

Millions of children have been infected and have died and many more are gravely affected as HIV spreads through their families and communities. The epidemic impacts on the daily life of younger children, and increases the victimization and marginalization of children, especially those living in particularly difficult circumstances. HIV/AIDS is not a problem of some countries but of the entire world. To truly bring its impact on children under control will require concerted and well-targeted efforts from all countries at all stages of development.
 

2. Applicable International Law

It could be argued that in terms of human rights law the rights of the vulnerable children are already protected in two ways:

a) In upholding their inherent human dignity and thereby gaining protection that is afforded to all in general human rights law;
 

b) In being able to access particular standards that seek to create a special regime that takes into account their very specific situation.
 

In terms of general human rights law it seems trite to suggest that these children have the right for their dignity to be upheld in law. While difficult to argue against this, in practice, unless states and international society identify a plan of action towards which this general principle can be exercised, it remains of no more than rhetorical value. In terms of particular standards, the notion of vulnerability has been historically addressed in international law
 and more recently in human rights law through the development of the principle of special regimes that owe their intellectual basis to minority rights law. The children we are focussing on do not fall within the definitions of ‘minorities’ as identified in international law,
 rather they fit rather more clearly under the sobriquet ‘vulnerable peoples’
 – and are doubly vulnerable first as children and secondly as being particularly vulnerable even within that grouping.
 While the general principles of minority rights law can be called upon in this realm to delineate specific obligations these need to be even more clearly enunciated. 

The specific regime applicable to these vulnerable children can be traced to the following provisions of the Economic, Social and Cultural Covenant as well as specifically from the Convention on the Rights of the Child. The applicable standards can thus be identified as below. 

2.1 International Covenant on Economic, Social and Cultural Rights

Preamble 

Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of free human beings enjoying freedom from fear and want can only be achieved if conditions are created whereby everyone may enjoy his economic, social and cultural rights, as well as his civil and political rights, …

Article 2(1)

Each State Party to the present Covenant undertakes to take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures.
Article 4

States Parties shall undertake all appropriate legislative, administrative, and other measures for the implementation of the rights recognized in the present Convention. With regard to economic, social and cultural rights, States Parties shall undertake such measures to the maximum extent of their available resources and, where needed, within the framework of international co-operation.

Article 9

The States Parties to the present Covenant recognize the right of everyone to social security, including social insurance.
Article 10(3)

Special measures of protection and assistance should be taken on behalf of all children and young persons without any discrimination for reasons of parentage or other conditions. Children and young persons should be protected from economic and social exploitation.
Article 11

1. The States Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to the continuous improvement of living conditions. The States Parties will take appropriate steps to ensure the realization of this right, recognizing to this effect the essential importance of international co-operation based on free consent.

Article 12

1. The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health. 

2. The steps to be taken by the States Parties to the present Covenant to achieve the full realization of this right shall include those necessary for: (…)

 (c) The prevention, treatment and control of epidemic, endemic, occupational and other diseases; 

(d) The creation of conditions which would assure to all medical service and medical attention in the event of sickness. 

Article 13

1. The States Parties to the present Covenant recognize the right of everyone to education. They agree that education shall be directed to the full development of the human personality and the sense of its dignity, and shall strengthen the respect for human rights and fundamental freedoms. They further agree that education shall enable all persons to participate effectively in a free society, promote understanding, tolerance and friendship among all nations and all racial, ethnic or religious groups, and further the activities of the United Nations for the maintenance of peace. 

2.2. Convention on the Rights of the Child

Article 2

1. States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.

2.  States Parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child's parents, legal guardians, or family members. 

Article 3(1)

In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.
Article 3(3)

States Parties shall ensure that the institutions, services and facilities responsible for the care or protection of children shall conform with the standards established by competent authorities, particularly in the areas of safety, health, in the number and suitability of their staff, as well as competent supervision.

Article 4

States Parties shall undertake all appropriate legislative, administrative, and other measures for the implementation of the rights recognized in the present Convention. With regard to economic, social and cultural rights, States Parties shall undertake such measures to the maximum extent of their available resources and, where needed, within the framework of international co-operation.

Article 6

1. States Parties recognize that every child has the inherent right to life. 

2. States Parties shall ensure to the maximum extent possible the survival and development of the child.

Article 12 

1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law. 

Article 16

1. No child shall be subjected to arbitrary or unlawful interference with his or her privacy, family, home or correspondence, nor to unlawful attacks on his or her honour and reputation. 

2. The child has the right to the protection of the law against such interference or attacks. 

Article 17

States Parties recognize the important function performed by the mass media and shall ensure that the child has access to information and material from a diversity of national and international sources, especially those aimed at the promotion of his or her social, spiritual and moral well-being and physical and mental health. 

To this end, States Parties shall: 

(a) Encourage the mass media to disseminate information and material of social and cultural benefit to the child and in accordance with the spirit of article 29; 

(b) Encourage international co-operation in the production, exchange and dissemination of such information and material from a diversity of cultural, national and international sources; 

Article 19

1. States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child. 

2. Such protective measures should, as appropriate, include effective procedures for the establishment of social programmes to provide necessary support for the child and for those who have the care of the child, as well as for other forms of prevention and for identification, reporting, referral, investigation, treatment and follow-up of instances of child maltreatment described heretofore, and, as appropriate, for judicial involvement. 

Article 20

1. A child temporarily or permanently deprived of his or her family environment, or in whose own best interests cannot be allowed to remain in that environment, shall be entitled to special protection and assistance provided by the State. 

2. States Parties shall in accordance with their national laws ensure alternative care for such a child. 

3. Such care could include, inter alia, foster placement, kafalah of Islamic law, adoption or if necessary placement in suitable institutions for the care of children. When considering solutions, due regard shall be paid to the desirability of continuity in a child's upbringing and to the child's ethnic, religious, cultural and linguistic background. 

Article 23

1. States Parties recognize that a mentally or physically disabled child should enjoy a full and decent life, in conditions which ensure dignity, promote self-reliance and facilitate the child's active participation in the community. 

2. States Parties recognize the right of the disabled child to special care and shall encourage and ensure the extension, subject to available resources, to the eligible child and those responsible for his or her care, of assistance for which application is made and which is appropriate to the child's condition and to the circumstances of the parents or others caring for the child. 

3. Recognizing the special needs of a disabled child, assistance extended in accordance with paragraph 2 of the present article shall be provided free of charge, whenever possible, taking into account the financial resources of the parents or others caring for the child, and shall be designed to ensure that the disabled child has effective access to and receives education, training, health care services, rehabilitation services, preparation for employment and recreation opportunities in a manner conducive to the child's achieving the fullest possible social integration and individual development, including his or her cultural and spiritual development 

4. States Parties shall promote, in the spirit of international cooperation, the exchange of appropriate information in the field of preventive health care and of medical, psychological and functional treatment of disabled children, including dissemination of and access to information concerning methods of rehabilitation, education and vocational services, with the aim of enabling States Parties to improve their capabilities and skills and to widen their experience in these areas. In this regard, particular account shall be taken of the needs of developing countries. 

Article 24

1. States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no child is deprived of his or her right of access to such health care services. 

2. States Parties shall pursue full implementation of this right and, in particular, shall take appropriate measures: 

(a) To diminish infant and child mortality; 

(b) To ensure the provision of necessary medical assistance and health care to all children with emphasis on the development of primary health care; 

(c) To combat disease and malnutrition, including within the framework of primary health care, through, inter alia, the application of readily available technology and through the provision of adequate nutritious foods and clean drinking-water, taking into consideration the dangers and risks of environmental pollution; 

…

4. States Parties undertake to promote and encourage international co-operation with a view to achieving progressively the full realization of the right recognized in the present article. In this regard, particular account shall be taken of the needs of developing countries. 

Article 25

States Parties recognize the right of a child who has been placed by the competent authorities for the purposes of care, protection or treatment of his or her physical or mental health, to a periodic review of the treatment provided to the child and all other circumstances relevant to his or her placement. 

Article 26

1. States Parties shall recognize for every child the right to benefit from social security, including social insurance, and shall take the necessary measures to achieve the full realization of this right in accordance with their national law. 

2. The benefits should, where appropriate, be granted, taking into account the resources and the circumstances of the child and persons having responsibility for the maintenance of the child, as well as any other consideration relevant to an application for benefits made by or on behalf of the child. 

In summarising the obligations that arise from the international conventions vis-à-vis the category of children we are concerned with in this context the following can be stated:

That the obligation of state parties should towards children rights of the child should be determined in accordance with the four central principles identified by the Convention namely: 

a) The principle of non-discrimination (article 2);

b) The principle that the best interest of the child should be paramount (article 3) 

c) The principle of protecting the right to life of the child (article 6); 

d) The principle of participation of children in situations directly concerning them (article 12)

In addition to this the obligations on other states towards children should be emphasised including that of facilitating international exchanges of information and resources directed towards the enhancement of the right of every human being to an appropriate manifestation of their inherent dignity and worth.  

3. Domestic Application

Justiciability of Socio-Economic Rights: The Indian Approach

The enunciation of various standards identified above, involve key ‘provision rights’ that fall under the general umbrella of economic and social rights. The Child Rights Convention entails ‘protection’ as well as ‘provision’ rights however while former are relatively easier to achieve, 
 in the context of the minors we are concerned with, it is the provision rights that are of utmost importance. In terms of legal obligations it is these provisions that have fallen foul of the general malaise towards the question of justiciability of economic and social rights. This brief section, drawing on cases before the Indian Supreme Court, seeks to focus on examples of legal tools necessary to make such obligations more realistic in domestic legal application.    

This comparison is particularly appropriate in this context for a variety of reasons: (1) Like China, India is a large and populous country; (2) Similar to China, its population is diverse and lives in a variety of different socio-economic conditions; (3) The pursuit of economic, social and cultural rights is considered of central importance especially in combating ancient discriminatory practices (4) The scale and size of a state with over one billion inhabitants many suffering poverty and lack of access to services and rights, makes such a focus vital in the general context of vulnerability. 

The enormity of the task facing the creators of the Indian Constitution is captured in the words of Dr. B.R. Ambedkar the chief architect of the document:

On the 26th of January 1950, we are going to enter into a life of contradictions. In politics we will have equality and in social and economic life we will have inequality. In politics we will be recognizing the principle of one man one vote and one vote one value. In our social and economic life, we shall, by reason of our social and economic structure, continue to deny the principle of one man one value. How long shall we continue to live this life of contradictions?

Two provisions of the Constitution are particularly worth highlighting since these articles have provided room for the Supreme Court of India to actively engage issues of economic rights.

Article 32 (a)

The right to move the Supreme Court by appropriate proceedings for the enforcement of the rights conferred by [Part III of the Constitution, containing fundamental rights] is guaranteed.

Article 226:

Every High Court shall have the power … to issue any person, or authority including in appropriate cases any Government … directions, orders or writs, including writs in the nature of
 habeas corpus, mandamus, prohibition, quo warranto and certiorari, or any of them, for the enforcement of any of the rights conferred by Part III and for any other purpose.

In commenting on the manner in which Indian courts have interpreted the provisions of the two articles Sathe, a leading commentator on the judicial activism of the courts points out: 

…the court developed a new paradigm of judicial process consistent with the rights discourse it has generated through judicial activism. The new paradigm envisions an affirmative, proactive role of the Court for facilitating access to justice for those who did not possess either the know-how or the resources for invoking the judicial process on their behalf and for ensuring greater public participation in the judicial umpiring of the constitutional government. The new paradigm was for a court that had to protect the rights of the poor and illiterate people of Indian and to ensure that the rule of law was observed by citizens as well as rulers. 

This doctrinal activism of the Court was actively supported by procedural and substantive changes, nonetheless still respecting the doctrine of parliamentary sovereignty i.e. maintaining the nature of the Courts as upholders of Parliamentary will, but relying heavily on the Constitution to interpret this will. 

This activism was undertaken for three primary objectives: 

(1) For bringing the redressal of grievances of victimized sections of society before the Court,
 

(2) Addressing procedural innovations, making justice less formal, cheaper and more expedient,
 and (3) For making the judicial process more participatory, polycentric, and result oriented.
 

In this process the Courts have been unafraid to substitute their own judgment on a variety of problems.
 There are several technical features of the articles cited above and their interpretation that would be particularly useful as legal models for the expression of the specific economic and social rights of minors whose lives are being undermined by HIV/AIDS. These can be summarized as follows:

1. A broad interpretation of locus standi enabling public interest litigation in favour of such children by interested groups;

2. A commitment to values of economic and social rights and a determination to imbibe judicial arms with the power to interpret these in favour of vulnerable groups

3. A qualified legal profession with a belief in the importance of economic and social rights, and with a perceived value in addressing the situation of vulnerable minors

4. A broad range of remedies available to the court including stay orders and injunctions – giving the Court elasticity in using private law remedies in the discharge of public law functions. 

Framing Appropriate Policy: A South African Approach

In terms of government policy, the government of South Africa has undoubtedly been extremely active. With the high incidence of HIV/AIDS in a society still in transition, the government has been fighting the battle against the pandemic at many levels. A co-ordinated response from the government began in 1992 with the formation of the National AIDS Co-ordinating Committee of South Africa (NACOSA). This body put in place a plan, that is reviewed regularly in a bid to fine-tune it to combat the devastating effect that AIDS is having on South African society. The latest action plan was launched in 2000 with four key objectives:

(1) Prevention

(2) Treatment, care and support;

(3) Research, monitoring and surveillance; and

(4) Legal and human rights

The plan has several aspects that recommend it immediately, including a focus on the co-ordination of inter-governmental services, a general raising of awareness for prevention, and to tackle stigmatisation, but also in focussing on care for survivors and sufferers that is worthy of imitation. 

There has been an emphasis on children in the plan due to the high incidence of child-headed households and the special needs of these children. This has included the much trumpeted success in the Treatment Action Campaign case
 that makes it a government obligation to provide antiretrovials to all vulnerable mothers to prevent transmission of AIDS to the foetus,
 a strategy for the provision of treatment to those under the age of 6 years
 and high dose vitamin supplementation for defined patient groups that include those infected under the age of 14.
 In the plan stipulates the provision of counselling for all affected persons (including children),
 voluntary counselling and testing,
 and several important points about public service treatment. 

While the plan is clearly ambitious, it seems to be yielding some results, though the scale of the problem and the deep penetration of the pandemic in South African society makes it extremely difficult to see signs of stark success. The Special Rapporteur on Health, in his report to the General Assembly, was favourable towards the government’s attempts at dealing with the situation, in terms of the South African constitutional guarantee vis-à-vis public health and the Treatment Action Case. He stated:

The South African Constitution recognizes the right of everyone to have access to public health-care services and the right of children to special protection. While the government of South Africa identified nevirapine as its drug choice for preventing mother-child transmission of HIV, it imposed restrictions on the availability of the drug in the public sector. In Minister for Health v Treatment Action Campaign…, the Constitutional Court held that the Government was required to ‘devise and implement a comprehensive and co-ordinated programme to progressively realize the right of pregnant women and their newborn children to have access to health services to combat mother-to-child transmission of HIV’. Further, the Court ordered the Government, inter alia, to make nevirapine available at public hospitals.
 

In commending the South African Government the special rapporteur also noted the indispensable role of NGOs and the media in the process – which are further ingredients to a successful implementation of legal obligations in general, but also in our specific context.

In terms of suitable national strategies the Special Rapporteur also found that the Brazilian Government’s National AIDS plan was worth highlighting:

Free and universal access to antiretrovirals in the public health service, legally guaranteed by the Constitution of Brazil since 1996, has heightened the economic accessibility of these essential medicines resulting in increasing numbers receiving treatment and a reduction in mortality in some areas. The government’s strategy rests, on the one hand, on its decision to encourage domestic manufacture of antiretrovirals: by 2001, 63 per cent were manufactured domestically. On the other hand, the Government has sought to obtain those antivirals drugs that are purchased on the international market at the lowest possible prices, sometimes by referring to their willingness to issue a compulsory licence. In short the Government has been prepared to itulize the flexibilities anticipated by the Agreement on Trade Related Intellectual Property Rights (TRIPS) and clarified by the Doha Declaration. Defending the right to treatment for HIV/AIDS has reportedly helped combat discrimination and stigmatisation against people living with HIV/AIDS.
 (57)

In this context too, he highlighted the role of civil society: 

Another important element of the Brazilian National Aids programme is active civil society participation. Groups representing people living with HIV/AIDS, religious organizations and many others have reportedly been particularly active, for example, in advisory committees created to ensure that the participation of civil society in the Programme.
 

Conclusion: An Enunciation of Legal Obligations & Policy Suggestions

This final section ends by seeking to list the various components that appear to be central in being able to delineate and implement an effective strategy to combat HIV/AIDS that will pay particular heed to the interests of the most vulnerable i.e. children who are either infected themselves, who are affected by the pandemic in a host of ways, or who are vulnerable to being infected. 

In terms of general good principles on health, the recommendations suggested by the Special Rapporteur include measures that:

(a) Demonstrably enhance an individual’s or groups’ enjoyment for one or more element of the right to health

(b) Pay particular attention to vulnerable groups, including those living in poverty

(c) In process and outcome, be consistent with the enjoyment of all human rights.

This translates to the following in terms of good health practices 

a) Availability of health facilities

b) Accessibility without discrimination

c) Physical accessibility

d) Economic accessibility

e) Accessibility of health information

f) Cultural acceptability

g) Quality of facilities

h) Active and informed public participation

i) Effective and transparent monitoring and accountability mechanisms

The Committee on the Rights of the Child, who focussed on the question of the Child & HIV in General Comment No.3 reiterated the following state obligations towards the prevention, care and support of children infected, affected or vulnerable to HIV/AIDS:

A. The availability of Information on HIV prevention & awareness raising (including full disclosure of facts, counselling, dialogue in society)

B. Role of Education
 

C. Child and Adolescent Sensitive Health Care

D. HIV counselling and confidential testing (fundamental to health of children)

E. Mother-Child Transmission
 

F. Treatment & Care 

G. Care towards the involvement of Children in research 

The obligation towards treatment and care is particularly worth reiterating:

The obligation of State parties under the Convention extend to ensuring that children have sustained and equal access to comprehensive treatment and care, including necessary HIV-related drugs, goods and services on a basis of non-discrimination. It is now widely recognized that comprehensive treatment and care includes anti-retroviral and other drugs, diagnostics and related technologies for the care of HIV/AIDS, related opportunistic infections and other conditions, good nutrition, and social, spiritual and psychological support, as well as family, community and home-based care. IN this regard States parties should negotiate with the pharmaceutical industry in order to make the necessary medicines locally available at the lowest costs possible. Furthermore, States parties are rere4quested to affirm, support and facilitate the involvement of communities in the provision of comprehensive HIV/AIDS treatment, care and support, while at the same time complying with their own obligations under the Convention. State parties are called upon to pay special attention to addressing those factors within their societies that hinder equal access to treatment, care and support for all children.
 

The General Comment also makes 6 recommendations, which reflect some of the discussions in this paper are worth summarizing as a succinct re-statement of legal obligation:

1. The adoption and implementation of child centred national and local HIV/AIDS related policies

2. The allocation of financial, technical and human resources to the maximum extent possible

3. The conduct of a review of existing laws and the payment of due heed to new legislation to counter any potential discriminatory effect towards children affected by AIDS, especially in the context of material equality towards access of services.

4. The inclusion of HIV/AIDS action plans, strategies and policies in the general working on national monitoring mechanisms, and a consideration towards the creation of specific institutions in place to respond to the phenomenon affecting affected children 

5. A re-assessment of HIV-related data and evaluation to ensure that all children, especially the most vulnerable are included.

6. To specifically report to the CRC on information concerning national HIV/AIDS policies and programmes, including budgeting and resource allocation at various levels of government, and also with a relevant breakdown of the proportion allocated to prevention, care, research and impact reduction.

On a more general note, and in keeping with the global nature of the problem it is also worth emphasising the need, at diplomatic level for the following pushes:

I. An emphasis on the transfer of resources (both financial and technical) from north-south to specifically assist in containing and reversing the pandemic;

II. An emphasis on the development of an effective regime for economic, social and cultural rights

III. An emphasis on a more favourable application of intellectual property rights to ensure that vulnerable groups are not further victimized by the quest for profit. 
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