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Summary: taking China as the background, this paper brings up the viewpoint that AIDS is a developing problem and thereby a problem related to human rights. It explains the hard choice which are exposed by AIDS, and which have to be made by laws in facing the behaviors and style of living of the disadvantaged group and the marginalized group different from that of the mainstream society, as well as the relation between the government’s determination of goals and the government’s active responsibility in terms of human rights. Also it looks at the significance of public participation to the improvement of laws on the part of human rights. 

In China, the problem of AIDS has been related to human rights since its very appearance. As far as the world is concerned, AIDS is also a highly ideological and politicized problem. As part of the sixth item of UN millennium development goals, AIDS is a symbol which checks whether a law is virtuous or vicious; whether a government’s administration is satisfactory one or domination; whether people on each land are kind to each other or just care about themselves, or some of them discriminate against and are hostile to others or even infringe upon the rights of others; and whether judicature plays the role as a balancer in society so as to be the final guarantee of protecting human rights and achieving social justice in a nonviolent way.   

Human rights is an issue of common concern. And the epidemic situation of AIDS is influenced by different social structure and history and culture in different regions. Here, I would like to talk about the problems related to human rights from the viewpoint of the spread of AIDS, especially in China.

I.  A disaster brought by the virus or a developing problem

When facing AIDS, we first of all have to consider what kind of problem it is. 

AIDS is a kind of infectious disease that endangers human life and cannot be medically cured at present but hard to be infected with. Only when there is exchange of body fluid (such as blood, semen, vaginal secretion, milk and wound exudates), can it be possible for non-infected people to be infected. The three routes of AIDS infection referred to by the medical world—transmission through blood (including blood transfusion, using blood products with the virus, sharing medical appliances for operation use that are not disinfected, and sharing needles for intravenous drug use), transmission through sexual acts and mother-to-child transmission—are exactly the cause of infection due to the entry of infected person’s body fluid into the body of non-infected people. The chance of infection is: in sexual intercourse without protection (without using a condom), 1% in male-to-male, 0.05-0.15% in male-to-female, 0.03-0.09% in female-to-male; above 90% in blood transmission, 15-30% in mother-to-child transmission, and 0.3-0.5% in occupational exposure. The medical world believes that the transmission of AIDS can be prevented as long as human’s unsafe behaviors (such as sharing needles for intravenous drug use and sexual intercourse without using a condom) are avoided. Accordingly, it proposes sale of needles and substitute of methadone which are aimed at drug dependence (use of drug), and sexual intercourse using a condom which is aimed at sexual behaviors with more than one sexual partner. Government of some countries like China has accepted some of the aforesaid viewpoints like “behavioral intervention” called by the medical world and has adopted them in its principles and laws.

The problem is: why is it so hard in reality to control this infectious disease which is easy to prevent and control from the medical view? Up to now, there have been 69 million people who were infected with AIDS since the first case was reported in U.S in 1981 and 27 million of them died. In China, there have been one million people who were infected with AIDS so far since the first case in China was reported in 1985 and more than 100 thousand of them died (according to statistics announced by the Chinese government). For this reason, people cry out in alarm that AIDS is bringing human being an unprecedented and even destructive disaster.  

However, we should notice that when human being is facing AIDS, what is neglected usually is the right of the infected people, patients and the vulnerable group; what is exaggerated is the economic and social influence of AIDS; and what are hidden are the benefits of some certain persons or organizations. 

First, AIDS is not necessarily a destructive disaster that endangers human being’s existence all around the world. In China—here I specially emphasize the case in China—in the country with 1/5 of the world population, AIDS is not the most serious disease that endangers people’s health and life and in particular not the most serious disaster that affects the quality of existence and development of people. In China, there is a death toll of 9 million each year and the people died of the top 10 lethal diseases, such as respiratory system diseases, malignant tumors and cerebrovascular diseases, amounts to over 91% of the annual total death toll. In addition, there are more than 120 thousand people who die of traffic accident and more than 100 thousand die of production accident annually. Moreover, China is facing numerous problems that have greater influence than AIDS on social stability, economic growth and national development, such as crime, collective event, natural disaster, poverty and unemployment. Overstatement of AIDS’ influence on economy, society and even national security will just separate AIDS infected people and AIDS patients from ordinary patients (everybody is likely to fall ill) to treat them otherwise, and create conditions for discriminative behaviors, policies and laws.

Secondly, the reason that AIDS, which is very easy to control from the medical view, has not been controlled by the measures like behavioral intervention proposed by the medical world, is that there is influence of political, economic, social and cultural factors beyond biomedical technology. In the world today, 95% of the AIDS infected people live in developing countries. African population amounts to 13% of the world population but the AIDS infected population is 69% of that of the world. Caribbean population amounts to 0.5% of the world but the infected is 10% of that of the world. In China, 80% of the infected people are those who are excluded from cities and in a disadvantaged position, and who are the poor with the “status of agricultural population”. Chinese minority population amounts to 8% of the whole population but the infected is 36% of that of the whole country. 

There are obvious differences in terms of the transmission channel as well as the state of spread and treatment of AIDS between the rich groups and the rich regions and the poor ones. The general plan of AIDS prevention and control is focused only on the people with highly risky behaviors and neglects the political, economic, social and cultural factors that affect their choice of behaviors. This exactly is the fundamental cause of little effect in worldwide AIDS prevention and control. 

AIDS exposes the developing problems: a quite large amount of people are in a impoverished and marginalized state; lack institutional arrangements for communication with the mainstream society and for the access to information about disease prevention from the mainstream society; enjoy no medical protection or other social security; remain in a passive position in numerous social affairs including AIDS prevention and control and thereby have difficulties in actively participating as the subject. These problems have a much deeper influence on human being than the disaster caused by the virus from the medical view, because they are in the deep of social structure, able to further destroy the relation deteriorated because of worldwide poverty and social injustice between individuals and between groups, and able to constantly reproduce the deteriorated relation as well as the further destruction to the relation.

II. How do laws respond to AIDS in China

One country’s corresponding structure and regulation affect the path and state of the development of the country.

China is undergoing social transformation. In the past two decades, China has chosen the direction of opening up and market economy. Prior to this, however, the structure and regulation of China which formed during the closed and planned economy period is still affecting the trend of China’s development.

An extremely special structure, which is different from that of other countries, was formed in China during the planned economy period. So far the specialty of the structure has influenced at least the following two aspects of China’s development: first, unlike the case in other countries, there is not a citizen society corresponding to the government. Because of immature public space, the government has to face the public directly in many cases and the public, in a passive position, has difficulties in participating actively. Secondly, because a development path as developing industrialization and containing urbanization was chosen during the planned economy period, in the case that industrialization is completed today, the majority of citizens is excluded from cities due to institutional limitation. Hundreds of millions rural population who have been to cities for a living could not become new immigration of cities and have been drifting between cities and countryside in the past decade; and also hundreds of millions surplus rural labors have become a heavy burden hard to bear for society. There is a great gap between city and countryside in terms of per capita income, usable resources and opportunity of development.  

The regulation corresponding to the structure has the same kind of specialty in the state of transformation. During the closed period, the idea supporting the constitution of principles and laws seldom takes into consideration the rights of each individual but asks them to obey unconditionally “interests of the whole” as a component part of the whole. And in the process of moving towards opening up, the state further decided the direction of rule by law after having decided the direction of market economy. According to an opinion, the acceptance, respect and protection of the rights of the person as an individual is exactly the basis of rule by law. 

The appearance of the problem of AIDS exactly coincides with China’s opening up and social transformation. China established the principle of “non-discrimination” in its own legal documents as soon as it was faced with the problem of AIDS, but at the same time there are in China’s laws some specific discriminative provisions which are directed against the AIDS infected people, patients and the vulnerable groups. This kind of seemingly incomprehensible legal contradiction roots in the fact that there has not emerged a central legal principle supporting the whole laws—including its structure and specific provisions—in legislation in the process of transformation. Accordingly, the newly established ideas and newly accepted international common rules during opening up and reform, together with the fixed way of thinking and code of conduct formed during the closed and planned economy period, support the constitution of laws, unavoidably causing contradictions between different provisions of laws as well as interior tension of society during the period of transformation. 

III. The problems of human rights exposed by AIDS: the right to health and others

Just as AIDS exposes numerous problems of our world, it also exposes the problems related to human rights, which must be faced by laws and which are very specific and related to interests and values of everyone. 

These problems include the right to health, free choice and personal freedom, the right to work, the right to marriage, the right to give birth; the protection of private life against intervention, the protection of privacy; equality, and anti-discrimination.

The right to health involves active responsibility of the government. Whether and how to determine this kind of responsibility depends on the government’s goals as to take into account economic development, social stability, and national security first or to pay more attention to development of human being and society. And other rights beyond the right to health involve the protection of basic human rights as well as anti-discrimination. The problem is complicated because of involving behaviors and style of living of the disadvantaged group and the marginalized group which are different from that of the mainstream society.

First of all, let’s look at the problems concerning other rights besides the right to health:
1. Problems concerning free choice and personal freedom:

First, when AIDS is spreading, can laws stipulate coercive AIDS test on all the people or some specific persons? Can laws impose restrictions on AIDS infected people and patients’ entry into national, provincial, urban or other regional border? Can laws stipulate isolation or coercive treatment of AIDS patients?

Secondly, can laws approve or tacitly agree on AIDS test on the person involved without notification in general physical examination (e.g. blood test) or experiment of anti-AIDS medicines or cure on the person involved without notification in the process of treatment?

2. Problems concerning the right to work, the right to marriage, the right to give birth, the protection of private life against intervention, and the protection of privacy:

Can laws impose restrictions on the work of an AIDS infected person or on his engaging in a specific occupation?
Can laws forbid AIDS infected people or patients getting married and giving birth?

Should laws provide that the epidemic prevention departments or medical establishments must inform the tested persons of the result of AIDS test?

Can laws provide or approve that the epidemic prevention departments or medical establishments inform the tested person’s relatives or other intimates or his guardian of the fact of infection? Can laws provide or approve that the epidemic prevention departments or medical establishments report the fact of infection to police and government officials or disclose the fact to others? If not, should laws stipulate the liability for this kind of reporting and disclosure?

3. Problems concerning equal protection of everyone’s rights and anti-discrimination:

How do laws decide which belong to discriminative regulations that should be forbidden among the distinguishing treatment caused by AIDS?

What attitude do laws take towards the style of living and behaviors of the marginalized groups excluded by the mainstream society, such as homosexual acts, generally having many sexual partners or commercial sexual acts, and such behaviors as drug dependence?

Should laws pay special attention to the problem of gender related to AIDS prevention and control?

Problems concerning the right to health:

The difference between the right to health and the aforesaid rights is that the right to health requests the government to bear more and active responsibilities. The International Human Rights Law related to the right to health sets up “the highest standard of physical and mental health available for everyone”, asking the government to bear the responsibilities for “improving hygienic conditions”, “creating the conditions that ensure medical treatment for anyone in illness’, “preventing and controlling epidemics”, and  “ensuring healthy growing for children”. What is related to these is that the government “shall admit that everyone is entitled to social security, including social insurance.”  
The establishment of the right to health requires that the state:

a must make corresponding institutional arrangements; 

b pay the concerned expenses or part of the expenses with national finance; 

c provide doctors and set up medical establishments that are liable to provide society with qualified medical care services in the condition that their income is guaranteed by systems.

As an integral part of human rights, the right to health must apply equally to everyone, at least all citizens within a country.
In addition, to protect the aforesaid right to health and other human rights, judicial remedies shall also be provided for victims of the infringement of such rights if they choose to initiate the judicial proceedings. 

IV. Improvement of laws on the part of human rights and judicial remedy related to AIDS in China

What human rights represent is a kind of objective of value, the constantly expanding space of choice, the constantly rising quality of life, and the constantly developing and improving bliss of human being. Just for this reason, laws must be constantly improved to enable human being to approach its goals in development. 

One of the most significant symbols of China’s laws in terms of human rights is the Constitutional Amendment passed in 2004, which expressly provides that “the state respects and protects human rights”. And the improvement of AIDS-related laws on the part of human rights has been in progress during the years prior to this:

China expressly established the principle of “non-discrimination” in laws as soon as it was faced with the problem of AIDS. The laws constantly reiterated this principle in 1988, 1995, 1999 and 2004. 

As some regions impose restrictions on the employment of AIDS infected people through legislation, the countrywide governing law in 1999 provides that the AIDS infected people must not be deprived of the right to work, to study, to enjoy medical care service and to participate in social activities.

As some regions imposed restrictions on the marriage and giving birth of the AIDS infected people through legislation in 1991, 1993 and 1995, a local ordinance in 1998 in Shanghai provides that the AIDS infected persons who register a marriage shall inform the other of the fact of infection before register; and who apply for the marriage shall take medical instruction at epidemic prevention departments. The countrywide governing law in 1999 provides that the AIDS infected persons who apply for the marriage shall take medical consultation. In 2004, furthermore, the Chinese government established the system that the state provides the expectant mother with consultation and sifting of AIDS prevention and control for free and provide free anti-AIDS virus medicines for preventive treatment. 

The Law of Epidemic Prevention and Control 1989 of China provided that AIDS patients shall be isolated for treatment and whoever refuses to be isolated or escapes form isolation without approval before the expiration of isolation period shall be coerced into isolation with the assistance of police. In 2004, the Law of Epidemic Prevention and Control was amended, at last removing AIDS from the list of infectious diseases requiring isolation. Moreover, the government made it clear that AIDS infected people and patients should be allowed to receive treatment and assistance in the community and families, and advocates “launching a campaign for love for AIDS infected people and patients.”
The realization of the right to health is an event requesting China to make great efforts. In China, the population who enjoy medical insurance keeps increasing annually but amounts to only 7.7% of the whole population. In view of the change in value that is “responsible for the people”, China’s laws provide in 2004 that the state provide medical care assistance for the needy groups suffered from a given epidemic. Concerning AIDS prevention and control, China first of all made the commitment to:

· carrying out voluntary and free of charge preliminary blood sifting and test for AIDS and relevant consultation as well; 

· providing free of charge anti-AIDS virus medicines for AIDS infected peasants and for AIDS infected townspeople who are in economic difficulties and giving proper reduction of the costs of the medicines for relevant diseases of AIDS infected people who are in economic difficulties.

In addition, China’s courts have started to trial some cases for damages where AIDS infection occurred because of blood transfusion or using blood products in treatment, providing assistance for those who are infected with AIDS because of iatrogenic infection.

China is facing arduous tasks in the improvement of laws on the part of human rights. Having already realized this to some extent, the Chinese government clearly announced in its planning that it will “check up the existing relevant laws, regulations and rules and make amendment to those that do not satisfy the need of AIDS prevention and control”. In addition to the efforts made by the government, public participation is of great significance to such improvement of laws on the part of human rights.

V.  Public space: public intellectuals and non-governmental organizations

Before the opening up and reform, China was a country featured with centralization.  In the process of reform, there emerged the field of market corresponding to the field of government administration. At the same time, people also realized that there should be a private field corresponding to the field of government administration, which ensures institutional protection of the free choice of the people as subject of rights. With the progress of opening up and reform, China further decided the direction of rule by law after having decided the direction of market economy. All these make people pay more attention to the establishment of rules between public and private fields and expand the underdeveloped space of public field. 

The appearance of the problem of AIDS and the corresponding amendment to and constitution of laws make the aforesaid problems much specific; request public intellectuals and China’s growing nongovernmental organizations to play their role; and at the same time is testing China’s public intellectuals and growing nongovernmental organizations.
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