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The damages that HIV has brought about to mankind are causing ever increasingly serious public health as well as social problems and jeopardizing the survival and development of mankind. Among all that have been impacted by the disease minors suffer most. When their parents have died of or are suffering from the illness, the under-aged could be faced with various difficulties involving their physical and mental health as well as their normal education. The international community has reached the consensus that governments are obliged to take legal obligations and to adopt appropriate measures to safeguard these infants’ rights and interests when their parents are dying or suffering from HIV.

The minors are also named “AIDS orphans” when their parents have died of the HIV. Currently, the issue of “AIDS orphans” has attracted great attention from the international community. In 1997, the United Nations Program on HIV/AIDS has defined the theme of the world’s AIDS program in 1997 as “Children and AIDS”, in order to draw special attention to the HIV’s impact on minors, such as the AIDS orphans’ subsistence and development. From 25 to 27 of June 2001, a special United Nations AIDS assembly was held at the headquarters of the UN in New York. “The Draft Declaration of Commitments on the HIV Virus and the HIV problems” that was adopted by the assembly clearly provides that special assistances need to be given to AIDS orphans. According to the Declaration, by 2005 national policies and strategies should have been formed and implemented to build family and community capacities, so that responsible adults in a supporting environment could take care of and protect orphans and fragile children. Efforts should also be made to increase appropriate psychological consultation as a type of social assistance. Measures must also be taken to ensure that orphans and children who have been affected by the HIV should be entitled to the same schooling, health care and other social services as other minors. They should be safeguarded from ill treatment, exploitation and discrimination. *
The 5th East Asia and Pacific Region Ministerial Consultation Meeting was held in Beijing from the 14th to 16th May 2001. The 2001 to 2010 East Asia and Pacific Region Commitment to Children, namely Beijing Declaration, which is passed on the meeting, attached great importance to AIDS and orphan problem. Beijing Declaration proposed that, “the recent financial crisis, natural disasters and the prevail of HIV virus and AIDS which is threatening children’s blessings impeded the further progress of children’s benefit.” “Although certain achievements have been made on children’s protection, the total number of children calling for special protection increased. They are mainly girls and children workers under all circumstances, kidnapped children, children suffering from other types of crimes, sexual exploitation and ill treatment, armed conflicts, drugs, as well as HIV virus, AIDS and other diseases, children belonging to on nation, law breaking children, disabled and homeless children, children in poverty as well as children of refugees, minority groups and shifting population.” “Realizing the serious impact of HIV virus and AIDS in Asia, we should establish extensive strategies and programs both within China and on a trans-boundary basis in order to preclude its spreading and provide care and treatment to its victims.”
The 31st August 2004 issue of China Youth Daily carried the following message: United Nations Children’s Fund declared in Beijing that by the end of 2001 about 78000 children had fallen into orphans because their parents infected AIDS.
In recent years the documents addressing the issue of AIDS decreed by Chinese government gave great concerns to the threat of AIDS to children. All the following documents---China’s Mid and Long Term Program on the Prevention and Control of VIH (1998---2010), The Proposals on the Regulation of AIDS infected People and Patients, Principal of Popularization and Education of  AIDS and VD prevention knowledge and Action Plan of Curb and Prevention of AIDS in China---touched upon the issue of minors protection.
China’s Children Development Outline (2001---2010) decreed by the State Council made great progress compared with China’s Children Development Outline in 1990s. The former gave adequate attention to the care of orphans and the relationship between AIDS and children, and came up with corresponding counter-measures. 
I. Legal Basis of Chinese Government to Safeguard
the Lawful Interests of Minors of AIDS Patients

The legal obligations of the state to minors whose parents died of AIDS or suffer a lot fall into the category of social welfare. Chinese government has and will continue to take necessary measures to safeguard the lawful interests of minors of AIDS patients, and has achieved certain social benefits. The legal basis of Chinese government’ protection to them is as follows:
1. Article 9 of International Convention on Economic, Social and Cultural Rights provides that, “nationals of all the contracting countries to this convention are entitled to social welfare, including social insurance.’’  Article 10 item 3 provides that, “special measures should be taken to protect and assist children and minors so that they will not be discriminated because of their origins or other reasons.” Article 11 regulates that, “1) All the contracting countries to this convention should guarantee its nationals and their families an appropriate living standard, including clothes, food, housing and ever improving living conditions. Contracting members should take proper steps to make sure the above-mentioned rights a reality and identify that international cooperation of free will in this regard is of vital importance. 2) Contracting parties have agreed that its nationals have the basic right to get away from starvation, etc.” Article 12 stipulates that, “Contracting countries insure its nationals’ physical and mental health up to the highest level within their reach. 2) Steps taken by the contracting countries to fulfill these rights should include measures to meet the following goals: a) The key to reduce the fatality rate and infants’ fatality rate lies in children’s healthy growth; b) Improve all the aspects of environment and industrial sanitation; c) Prevent, treat and curb all kinds of infectious diseases, occupational diseases and other diseases; d) Make efforts to insure everyone can enjoy medical treatment and services when ill.” China, as the contracting member to this convention, is obliged to promote and guarantee the realization of its nationals’ health rights. Especially when parents died of AIDS or suffer a lot from it, Chinese government has the legal obligations to keep those minors away from pain and poverty and to guarantee their healthy growth.

2. Article 24 of Convention on Children’ Rights provides that, “1) Contracting countries insure their children enjoy the highest-level health within their reach as well as treatment and recovery facilities. Contracting parties should make all possible efforts to ensure not a single child would be deprived of the rights to enjoy the above-mentioned health care. 2) Contracting members should be committed to fully realize these rights, especially to take proper measures in order to A) reduce the fatality rate of infants; B) make sure all children are provided with necessary medical assistance and care, with emphasis on basic health care; C) Eliminate diseases and malnutrition through making full use of current achievable technologies within basic health care category and providing adequate nutritious food and clean drinking water, with the consideration of the threat and risk of environment pollution; D) Make sure mothers get proper pre-natal and post-natal health care; E) Guarantee the popularization of basic knowledge concerning children’s health care, nutrition, the advantage of breast feeding, personal hygiene, environmental sanitation and accident prevention to people from all walks of life, especially mothers and children. Make sure they have access to the education in this area and help them apply the knowledge; F) Provide education and services of diseases prevention, parents’ guidance and family planning.” China is contracting state to Children’s Rights Convention, and thus has the legal obligations to guarantee the implementation of these stipulations.
3. Article 45 of The Constitution of the People’s Republic of China provides that, “China’s nationals, when old, with diseases or without laboring ability, are entitled to receive material assistance from the state and the society. The state is obliged to develop social insurance, social relief and medical services which are necessary to guarantee people’s rights.” Article 46 regulates that, “China’s nationals are entitled and obliged to education. The state promotes the all-round development of morality, intelligence and physique of its youth and children.”
4. Article 5 of Protection Law on Minors of the People’s Republic of China stipulates that, “The state protects its minors’ safety, personal belongings and other lawful rights. It is the common responsibilities of the state organs, armed forces, political parties, non-governmental organizations, companies, institutions, grass-root urban and rural public autonomous organizations, guardians of the under-aged and other adult citizens to protect the minor. Any organization or a single person is authorized to warn, stop, prosecute or charge the person who infringes the lawful rights of the under-aged. The state, society, schools, and families should educate and help minors protect their lawful rights through legal approaches.”
5.Infectious Diseases Prevention and Treatment Law of the People’s Republic of China categorizes AIDS into the second-rank infectious diseases and stipulates that necessary prevention, treatment and protection measures should be adopted on HIV threatening patients as well as their relatives.
The stipulations of the above-mentioned international conventions and China’s laws express the following common principles:
1. Any citizen is under the protection of the social welfare measures provided by the state, which include social insurance, social relief, social welfare and social mutual assistance.
2. Any citizen has health right. The state is obliged to take all effective measures to realize this right among its citizens. When suffering from infectious diseases, any citizen or his family members are entitled to call for assistance and relief from the state.
3. The state should provide necessary medical assistance and care as well as nutritious food to insure children’s healthy growth.

II. Measures Taken by the Chinese Government to Ensure the Legitimate Rights and Interests of the Children of AIDS Patients

In 1985, Chinese government reported the first AIDS case. In the year of 2003, with the technical support of the United Nations Program on HIV/AIDS and WHO, the Ministry of Health of China developed an investigation of the epidemiology. The result of the investigation showed that 840,000 people infected HIV in China’s mainland at present; among them 80,000 were AIDS patients, mainly gathered in the countryside. In recent years, the spreading of AIDS presents a rapid increasing tendency--- the range is wider, the situation in some regions is fairly serious and it is spreading from the highly dangerous group to common people. The serious negative impact of the spreading of AIDS to the local economic and social development starts emerging. The prevention and cure of AIDS in China is in the critical period. In order to ensure the real legitimate rights and interests of children of AIDS patients, Chinese government has effectively taken various measures.
1. In 1998, Ministry of Health, the National Planning Committee, Ministry of Science and Technology and Ministry of Finance jointly worked out the China’s mid and Long Term Plan of AIDS Prevention and Control (1998-2010). According to its requirements, governments at all levels have gradually carried out the following tasks: bringing the AIDS prevention and control work into the local economic and social development plan; popularizing the knowledge of AIDS & V.D.(venereal disease) prevention and cure; warning to reduce the relative dangerous behaviors among the key group of people (e.g. drug addicts, prostitutes and whoremongers etc.); establishing and strengthening the monitoring systems to AIDS & V.D.; establishing AIDS & V.D. prevention system; establishing and perfecting the system of laws and regulations regarding AIDS & V.D.; eliminating the social discriminations to the AIDS patients, their relatives and family members. The work to protect the children of the AIDS patients carries special importance.
2. The State Council issued The Program for Chinese Children’s development (2001-2010) in 2001. Aiming at the protection of the rights and interests of the children of AIDS patients, this Program acknowledged that the number of children patients of AIDS and HIV carriers presents a rising tendency; there are still millions of children living in poverty. This Program clearly requires to strengthen the education for children’s hygiene and health care; to prevent and control diseases like AIDS & V.D. spreading and increasing; to propagate the harms of AIDS & V.D. and the knowledge to prevent such diseases; to further perfect the medical guarantee system, strengthen the elementary hygiene and health care guarantee system in the countryside, enhance children’s health care level and ability to withstand the risks of the diseases; to set up the disease assistance foundation for poor families through multiple channels, help the pregnant and the children in the extreme poor families to gain the necessary medical help as well as medical help to the foundlings and orphans; to guarantee the education rights of the disabled children, orphans and children of the shifting population and carry out indeed favorable policies regarding the orphans’ study in school; to protect the children from all kinds of discriminations and hurts; to help the children in difficulty, establish the social guarantee system for children, increase investment to children’s welfare undertakings in order to improve facilities and create a good growing environment for the orphans and disabled children; to support children welfare services to be socialized and to actively explore the raising methods good for the orphans and disabled children’s mental and physical healthy development. The above requirements demanded in the Program have been carried out gradually in China's mainland and start producing effects.

3. In 1999, Ministry of health issued the regulation Proposals on the HIV Infected and AIDS Patients, which stipulated that the HIV infected and AIDS patients as well as their relatives are entitled to be free from discrimination. They have the legitimate civilian rights and social welfare. No one could deprive people infected HIV of the rights to work, study, enjoy medical health care and attend social activities, or the rights of their children to study and work. The above rules in this regulation have been carrying out step by step.

4.In 2003, a series of protective policies were issued by the Chinese government for the AIDS patients and their relatives, i.e., the volunteers can be given  a primary blood test of AIDS with no charge; AIDS patients with low income both in city and countryside can receive the free anti-virus medical treatment; AIDS orphans study in school for free; free AIDS consultation, test and anti-virus medical treatment would be carried out for the pregnant; the government provides help to AIDS patients and their families living in poverty. The implementation of the above protective policies brings the real welfare to the AIDS patients and their relatives, especially their children.

5. Guangdong provincial government created the AIDS orphans adoption system in order to carry out the protective policies of AIDS patients and their relatives set by the central government. Its main ideas are as following: in relation to the assistance to the orphans and old parents of AIDS parents, first of all, we encourage the relatives and the society to adopt the AIDS orphans and provide a favorable family environment for their growing; secondly, we actively promote the family adopting, provide material subsidy to the family according to the Tentative Rules of family adoption, strengthen the regulation of the family adoption and provide the parents’ training and services guidance in time; as to the children can not be adopted by other family, the local government will establish the unit family facilities in the community to take care of them in the way of small family caring, which can give them the necessary conditions for living and education. The orphans infected HIV can be settled down together through the small family caring methods.

The governments in different regions take different measures according to their respective situations to carry out laws, regulations and policies issued by the central government to prevent and cure AIDS, and to protect the children of the AIDS patients.
III. Suggestions to Perfect the Systems Ensuring 
the Legitimate Rights and Interests of AIDS Patients’ Minors

Although the Chinese government is attaching unprecedented great importance to provide prevention and cure to AIDS, such as listing AIDS as one of the three infectious diseases to be prevented and controlled first, making a serials of policies and measures to give treatment to the family and the people suffering from HIV, control the situation to a certain extent, and the prevention and cure of AIDS in China has produced active effects. However, there are still a lot of problems calling for immediate settlement on the prevention and cure of AIDS as well as on the protection of AIDS patients’ minors. To perfect the systems ensuring the legitimate rights and interests of minors whose parents died of or suffer seriously from HIV, we should resolve the following problems:

1. Carry out various measures of prevention and cure to prevent AIDS from infringing the minors. Intervention of behaviors of the highly dangerous group of people is necessary by the way of educating and popularizing to the minors the knowledge to prevent AIDS. We should take firm measures to prevent HIV spread through heredity and effectively control other channels such as drug injection, unsafe sexual intercourse and breast feeding. Furthermore, we should strengthen the work to give medical treatment to the AIDS, to carry out various measures to ensure the well-being and education of the minors whose parents died of or suffer seriously from HIV. We should show more loving care for the children of the AIDS and treat them the same way as others.
2. When children of AIDS patients are ill, because of their family living in poverty, sometimes they have to give up the medical treatment and their lives and health are seriously threatened. The medical administration should take effective measures to ensure the minors in the AIDS families to be cured in time. My proposal is that the government should set up the foundation for the purpose to ensure the medical treatment for these minors.

3. It is the duty of the government to provide material assistance to the extremely poor families. When families with income lowered than the local minimum living standard because of the death of either or both of parents from HIV, lost of laboring ability through serious illness or other reasons, its minors or their guardians have the right to apply for the material assistance from the civil administration.

4. On behalf of the nation, governments at all levels will be the guardians of the minors whose parents or other guardians died from HIV or lose the guardianship by the serious illness. The civil administrations of governments at all level, on behalf of the governments, perform as the guardians of the minors belonging to the above-mentioned group.

5. In light of the ever increasing AIDS orphans, governments’ civil administrations at all levels should timely establish the minors’ welfare organizations, and encourage the NGOs and the individuals to set up the minors welfare organizations. The civil administrations should give the concrete guidance and surveillance to the minors’ welfare organizations established to raise the AIDS orphans.

6. The minors welfare organizations set up by the governments at all levels, should permit and support that families complied with the legal requirements to adopt their minors. The welfare organizations, as the minors’ guardians, can send the minors to the families to be adopted, and the welfare organization can provide material assistance to these families. The adoption fund, including the daily life, medical treatment and the educational costs of the adopted children, the service charge of the adopting families, and the expenses from the family adopting service organization, will be appropriate from the civil administration affairs’ funds by the civil administrations of the local governments above county levels. The family adopting fund should be earmarked for its specified purpose only, and is not to be withheld or diverted to any other purpose.
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