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With the progress of human society and since the right to health was stipulated by WHO in its Articles of Association in 1946, this important human right has been stipulated in a number of international and regional human rights documents. Furthermore, the International Covenant on Economic, Social and Cultural Rights passed in 1966 made comparatively systematic stipulations on it. And in 2000, the Commission on Economic, Social and Cultural Rights adopted General Opinion No. 14 which gives an extremely detailed interpretation of the problems related to the right to health. Since the state undertakes very important obligations in the protection of human rights and is liable to promote the realization of human rights and to provide the most perfect protection through actions of state organs, General Opinion No. 14 makes clear the obligations of three categories or at three levels undertaken by contracting states concerning the right to health, i.e. the obligation of respect, of protection and of realization.  

However, it is undeniable that related health professionals play a decisive role in promoting the realization of the right to health. This is mentioned in General Opinion No. 14. For example, Article 42 of the Opinion points out that only a country could be the contracting state and thereby undertakes the ultimate liability to abide by the Covenant but all members of society, particularly individuals and organizations including health professionals, are also liable to realize the right to health, so the contracting states should provide convenient conditions for the fulfillment of the obligations concerned. In addition, relative international organizations worked out some international documents on the duties of health professionals. For example, the World Medical Association adopted the World Medical Association International Code of Medical Ethics on the 3rd conference in Oct. 1949 (revised in Aug. 1968 and Oct. 1983 respectively), making comparatively systematic stipulations on the duties of physicians. Moreover, the Association adopted the World Medical Association Declaration of Lisbon on the Rights of the Patient on the 34th conference in 1981 (revised in Sep. 1995), making clear stipulations on the rights of patients. This actually publicized the duties of medical professionals from another angle. In addition to this, the World Medical Association Declaration of Geneva adopted in Sep. 1948 is undoubtedly a document of regulating physicians’ behaviors though it is used for taking an oath in the tone of the physician. Besides, the WHO Regional Office for Europe adopted A Declaration on the Promotion of Patient’s Rights in Europe on the European Conference on Patient’s Rights in 1994, stipulating a number of basic principles of patient’s rights. From these documents, it can be found that health professionals, including medical professionals, play an important role in promoting the realization of the right to health, so they not only have to observe laws and regulations and technical operating rules, but also observe various codes of conduct. Therefore, this paper attempts to look at the duties undertaken by medical professionals on the realization of the right to health, the way in which the state and related organizations ensure their playing the due role through regulating their behaviors, and the status quo and problems in China, mainly from the aspect of medical professionals and based on the relation between medical professionals and patients.

According to the provisions of international documents on patient’s rights, a patient is entitled to high quality health service. And medical professionals must maintain high- level professional standard, which is the general obligation of medical professionals and the prerequisite for the realization of the right to health. That is to say, the realization of the right to health needs not only high quality health facilities but also high-level medical professionals who are professionally trained. In this regard, the Chinese government has long been devoted to the development of public health service; the number of medical professionals keeps growing; and the education level and specialization degree of medical professionals continue to be upgraded as well. In respect of physicians, the Law of Practicing Physicians of PRC stipulates the qualification and procedures of practicing as a physician, and the qualification test is carried out in China. Moreover, the crime of and punishment for illegal practicing is stipulated in the Criminal Law to impose sanction against those who practice medicine without obtaining the qualification to practice as a physician. Furthermore, take the nurse as an example, on such problems as severe shortage and low quality of nurses, the Ministry of Health (MOH) specially issued the Five-Year Program of the MOH on the Construction of the Nursing Trade (1986-1990) in 1990s and took a series of measures to strengthen the construction of the nursing trade. In addition, the MOH also issued the MOH Notification of Broadening the Pilot Work of Continuing Medicine Education in 1991 and the Regulations on Continuing Medicine Education (for Trial Implementation) in 2000 to strengthen the continuing education for medical professionals. This, to some extent, has mitigated the problem of “difficulty of seeing a doctor” which has existed over a long period of time and ensures a constant rise of the quality of health service enjoyed by people. Certainly, there still are efforts to be made by China in this aspect because of China’s vast territory and large population. 

Illustration of Changes in the Number of China’s Medical professionals
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Illustration of the Constituency of Educational Background of China’s Practicing Physicians, 2003 (%)
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Anybody is entitled to proper medical aid without discrimination, which also is an important part of the right to health. Besides, it is medical professionals’ duty and basic medical ethics that must be scrupulously observed to provide corresponding treatment for patients without being influenced by profit making. However, it must be noted that it is not easy to do so. Such instances that medical establishments as well as the broad masses of medical professionals enthusiastically rescue the patients in danger regardless of gain and loss or even their own safety are too numerous to mention one by one. Nevertheless, there exist various phenomena that degrade the image of medical professionals. This first of all includes the problem that medical establishments or medical professionals refuse to accept the patients who are in economic difficulties or fail to pay medical expenses for the time being. And there was a case that medical establishments were sentenced by court to undertaking civil compensation liability for having stopped administering medicines to the patient who was unable to pay medical expenses in full, thereby leading to the patient’s death. For this reason, the state has taken many measures, for example, Article 24 of the Law of Practicing Physicians of PRC clearly provides that in regard to the patients in danger, physicians shall take emergency measures of diagnosis and treatment and must not refuse first-aid treatment. As for that kind of behavior, the law definitely provides that any physicians in practice who delays rescue, diagnosis and treatment of the patient in emergency due to breach of duty, thereby causing serious consequences, shall be rendered warning or ordered to suspend practice for not less than six months but not more than one year by the public health administrative authority at the county level and above; and if the circumstances are serious, his license shall be revoked; and if the behaviors constitute a crime, the criminal liability shall be investigated into according to law. However, we have to notice that it is impossible to depend fully on medical establishments or medical professionals to pay relative expenses at their own expense for patients, or count completely on containing such behaviors seriously against medical ethics through punishment. The solution to the problem has to depend on the gradual improvement of China’s social security mechanism, especially the medical insurance system, and the gradual widening of coverage of the system. Only on this basis and with various legal punishments, can it be possible to solve the problem not only superficially but also thoroughly. Another problem is that relevant medical professionals ask for or accept belongs in the process of diagnosis and treatment; or, for the sake of taking kickback from medicine sellers or being awarded by the hospital on the strength of work performance, purposely prescribe expensive medicines or medicines useless to a given disease with cheap medicines available, or even arrange unnecessary medical examinations for patients. These behaviors are against the medical ethics prescribed in the International Code of Medical Ethics that physicians shall treat patients honestly and strive to disclose the physicians who cover up the truth. In China, that kind of behaviors is definitely forbidden in Article 27 of the Law of Practicing Physicians of PRC and measures of punishment are prescribed in Article 37. Moreover, the MOH and governments throughout the country has successively taken a series of measures. For example, the MOH issued in 2004 such documents as the MOH Opinion on Strengthening the Construction of Working Style of Public Health Service and the Implementation Plan of Carrying Out Special Corrective Measures against Unhealthy Tendencies of Health Services in National Public Health System, asking medical establishments to strengthen self-management; improve information disclosure system so as to strengthen supervision; and strictly investigate and punish illegal behaviors of related personnel. In addition, 13 hospitals in Beijing jointly signed a Letter of Commitment in May 2004, indicating that they would refuse the belongings presented by patients and their relatives or friends and such illegitimate benefits as the kickback from medicine enterprises and their agents, and that they would regulate prescription and examine reasonably in accordance with patients’ conditions and would not give unreasonable expensive prescription or arrange unnecessary examination for patients.
 This collective behavior by medical establishments, despite professional self-discipline, fully demonstrates that the mass medical establishments hope to maintain a good image of medical establishments and medical professionals through regulating the behavior of their own and their staff so as to better protect patients’ rights and interests and establish a wonderful relationship of trust between hospitals and patients.

Moreover, in the process of diagnosis and treatment, medical professionals should respect patients’ human dignity and keep patients’ privacy secret. This similarly is the basic professional ethics that medical worker should have. As pointed out in General Opinion No. 14, the right to health, which is closely related to and mutually dependent on the realization of other human rights prescribed in the International Charter of Human Rights, contains human dignity and the right of privacy. The right to health cannot be well realized given that personal dignity is not respected and personal privacy not protected. Consequently, in my opinion, the significance of protecting other rights and freedom cannot be neglected when discussing the right to health. And medical professionals must not disregard human dignity and the right of privacy of patients in the process of participating in promoting the right to health. In 2004, there occurred a first case in Beijing that a patient prosecuted a hospital for infringement of the right of privacy. In this case, the female patient was asked by a male doctor on duty to take off all her clothes for the X-ray examination. The court ultimately overruled the patient’s claim on the ground that the doctor’s behavior did not constitute infringement of right. However, the written suggestion from court pointed out that the hospital’s work was rather problematic.
 And in another case, when making a checkup on an expectant mother, the doctor-in-charge unexpectedly took her as a living example to explain relevant knowledge to a number of male interns without her consent, thus inspiring a debate on hospital’s medical activities and patients’ privacy and dignity. The problems exposed by these cases are exactly caused by medical establishments and their staff’s disregard of patients’ personal dignity and right of privacy.  

In addition, in the process of medical treatment, medical professionals are liable to inform patients of relevant information. In my opinion, there are problems here at two levels: one is that in the process of treatment, medical professionals inform the patient of relevant state of the illness, measures of treatment to be taken, anticipated results of the measures and potential risks, and alternative measures in a proper manner. This actually is the prerequisite for the patient’s exercising the right of consent. And the other problem is that medical professionals provide patients with health education related to healthy way of life and prevention and early warning of diseases. Concerning the problem at the first level, international documents, including Article 7 of the World Medical Association Declaration of Lisbon on the Rights of the Patient, have made clear and definite stipulations. And some countries also made it clear in relevant regulations, for example, Article 10 of Code of Practice of Swiss Medical Association (Standesordnung FMH) specifies the contents and means of explanation in physicians’ fulfilling the obligation of explanation; and in Germany, regarding physicians’ obligation of explanation to patients prescribed in the Germany Code of Practice for Physicians, the Advice on Explanation to the Patient (Empfehlungen zur Patientenaufklaerung) specifies the differentiation of the obligation of explanation and the purpose and means of explanation. In China, Article 26 of the Law of Practicing Physicians also demands that physicians truly explain the state of illness to the patient or his relatives without causing negative influence on the patient. In reality, however, in the absence of further regulations, there still is much room for improvement on the part of physicians in the process of fulfilling the obligation of explanation. The main problem is that relevant medical professionals are inactive to explain relevant matters to patients or the explanation is not detailed, plain and clear enough. And in particular, they usually do not take the initiative to inform patients of information about such consequences as the incidence of success, complications or side effects of the operation. This usually turns “informing” into medical professionals’ measure to shift risks on to the patient. In practice, there usually emerges the problem that the physicians dealing with treatment ask the patient or his relatives to sign such documents as Letter of Consent of Operation and Letter of Consent of Blood Using without giving details and corresponding consequences, ultimately causing injury to the patient and thereby raising medical disputes. Therefore, in order to fully ensure that the patients have a free access to information and effectively exercise the right of consent, medical professionals are required to inform the patients or their relatives of the state of illness, measures of treatment and corresponding risks as fully, truly and exactly as possible within the permitted limit of medical treatment. And in this kind of informing, wording easy to understand rather than jargon must be used.
As for the problem at the second level, namely health education, Article 9 of the World Medical Association Declaration of Lisbon on the Rights of the Patient makes definite stipulations in the form of the “Right to Health Education” of the patient and expressly points out that physicians are liable to actively participate in such kind of education. In fact, medical professionals plays a more important role in realizing the right to health than in the aforesaid obligation of informing at the first level, because the protection and realization of the right to health depends not only on patients’ obtainment of high level medical treatment but also on people’s escape from illnesses by means of a good way of life and relevant knowledge of disease prevention. Moreover, the knowledge usually is what patients pressingly hope for. In China, Item 5 in Article 22 of the Law of Practicing Physicians has already provided that it is the obligation of the physician in practice to publicize health care knowledge and provide patient with health education. In reality, however, relevant medical professionals, in a cold manner, usually are unwilling to give a satisfactory reply to patients concerning the problems such as why the patient suffers from the disease and how to prevent it. In particular, many medical professionals pay attention only to raising professional level and neglect the skills and techniques of communicating with patients, with a stiff manner of service. For this reason, China needs, through efforts by competent departments and medical establishments, to make medical professionals consciously aware that their duties are not confined to curing diseases and saving patients; and to prompt the mass medical professionals to participate enthusiastically and actively in health education. 

Furthermore, to ensure the right to health, medical professionals need to respect the right to choose of the patient in the process of fulfilling the obligation of treatment. The so-called right to choose means the freedom of the patient to choose or change the doctor, the hospital or other medical establishment that provide health care services. The reason is that all activities of medical treatment must be based on the respect for the human dignity and personal will of the person involved, especially for his own decision. This also is stipulated in the World Medical Association Declaration of Lisbon on the Rights of the Patient and A Declaration on the Promotion of Patient’s Rights in Europe as well as in §7 of Germany Code of Practice for Physicians and Article 5 of Code of Practice of Swiss Medical Association. In China, there has long existed the practice that the patient chooses the doctor for his diagnosis and treatment according to the information about doctors publicized by the medical establishment. Over a long period time, however, laws and regulations including the Law of Practicing Physicians have no definite provisions for this and it is hard for patients to choose a reliable doctor due to their lack of professional medical knowledge. In recent years, with the development of society and the rising of patients’ demand for higher level medical care services, the MOH and the State Administration of Traditional Chinese Medical issued in Jul. 2000 the Opinion on Patient’s Choosing the Doctor to Promote Internal Reform of Medical establishments, which takes permitting patients to choose the doctor as the important measure of reform to promote internal reform of medical establishments and to readjust the relation between patients and hospitals, and which asks health administrative departments and medical establishments at all levels to carry out corresponding reform. However, it is still ambiguous what a role medical professionals play in this process. Accordingly, some medical establishments provide that if the patient designates the doctor before the operation, a certain amount of extra fees is needed to pay according to the doctor’s grade besides the regular medical expenses. Although many hospitals provide that the patient has the absolute freedom to decide whether to pay the fees or not, and that patients in economic difficulties may choose not to pay the fees, after this rule was issued, the patient has to pay the fees in view of a safe operation.
 Consequently, this practice is criticized as disguised and open asking for belongs and against relevant provisions of the Law of Practicing Physicians. That is to say, medical professionals need to adjust their working attitudes and realize their role and duties of respecting the option right of the patient. Relevant laws, regulations and industrial practice are expected. 

In a word, in terms of the realization of the right to health, health professionals including medical professionals undertake similar responsibilities and play a role that cannot be replaced. To give the role into full play requires not only the state regulation on the behaviors of health professionals through legislation and law enforcement, but also the full awareness of their own role in the realization of the right to health as well as the fruitful self-discipline of health professionals and relevant institutions. And the Chinese government is making active efforts to make health professionals including medical professionals play a better role. We are confident that through the efforts to realize the right to health; to regulate professionals’ behaviors; and to bring into full play their role in the realization of the right to health, other countries as well as international community surely will provide better source material of study and reference for the Chinese government and relevant professionals. 
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� The illustration is based on relevant data in “04’ Synopsis of China’s Public Health Statistics—the Number of Health Workers” announced on MOH Website (www.moh.gov.cn)  


� The illustration is based on relevant data in “04’ Synopsis of China’s Public Health Statistics—the Constitution of Age and Educational Background of Practicing (Assistant) Physicians” announced on the MOH Website (www. Moh.gov.cn).


� See The New Beijing News of May 14th, 2004. 


� Hospital Management Forum, Issue 3, 2004


� See People Information, Aug. 17th, 2001.
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