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1.  A RIGHT AND ITS LEGAL MEANINGS

ONE OF THE KEY ISSUES OF GLOBAL GOVERNANCE AND A CHALLENGE TO THE EFFICACY OF HUMAN RIGHTS AND DEVELOPMENT IS THE RELATION BETWEEN ACCESS TO MEDICINES AND INTELLECTUAL PROPERTY. HIV/AIDS, MALARIA AND TUBERCULOSIS DECIMATE SOCIETIES OF THE DEVELOPING WORLD AND INTENSELY DEEPENS THE IMPOVERISHMENT OF THE LIVES OF FAMILIES AND COMMUNITIES, CUTTING THE POSSIBILITY OF DEVELOPMENT. THE CRISIS OF DISEASES AFFECTS MILLIONS OF PEOPLE IN THE DEVELOPING WORLD. A WIDE VARIETY OF DIFFERENT PUBLIC INSTITUTIONS ARE PLAYING THEIR ROLE IN THIS SCENARIO OF GLOBAL PUBLIC HEALTH. THE TWO KEY INSTITUTIONAL ACTORS ARE THE UNITED NATIONS SPECIALIZED AGENCY DEDICATED TO HEALTH (WORLD HEALTH ORGANIZATION) ON ONE SIDE, AND THE WORLD TRADE ORGANIZATION AND ITS COUNCIL OF TRADE RELATED TO INTELLECTUAL PROPERTY (TRIPS COUNCIL) ON THE OTHER. THERE IS A THIRD MEDIATING INSTITUTION THAT PROVIDES AUTHORITATIVE INTERPRETATIONS TO THE HUMAN RIGHT TO HEALTH-REGIME: THE UNITED NATIONS HUMAN RIGHTS SYSTEM. THIS SYSTEM IS DIVIDED ON CONVENTIONAL AND NON-CONVENTIONAL ORGANS. THAT IS TO SAY THE COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL  RIGHTS AND THE UN COMMISSION ON HUMAN RIGHTS. THESE INSTITUTIONS TRIANGULATE WITH WTO AND WHO TO CREATE THE COMBINED REGIME OF INTERNATIONAL RIGHT TO HEALTH. THIS COMBINED REGIME COVERS THE ADMINISTRATION OF THE MASTER VALUES OF “HEALTH” AND “INTELLECTUAL PROPERTY” THROUGH THE MEDIATING SOCIAL TECHNOLOGY OF “HUMAN RIGHTS”. 

BUT WHAT IS THE MEANING OF HAVING A RIGHT TO HEALTH? THE EVOLVING DEMARCATION OF THE “ZONE OF CERTAINTY” OF THIS SOCIAL CONQUEST TRANSFORMED INTO LAW THROUGH THE “HUMAN RIGHTS REVOLUTION” IS A COMPLEX LEGAL TASK NEEDED OF ANALYTICAL TOOLS THAT WILL NOT BE DEPLOYED HERE. IN ESSENCE, IT REQUIRES ANALYSING THE MAIN CORE PROVISIONS INTERPRETED AND DEVELOPED BY THE INSTITUTIONS THAT HAVE CRAFTED LEGAL KNOWLEDGE AND TECHNOLOGY ON THIS (SECOND GENERATION) HUMAN RIGHT. FIRST, THE DEFINITION OF « HEALTH » IS COINED BY THE PREAMBLE OF THE WORLD HEALTH CONSTITUTION (7 April, 1948) : « A STATE OF COMPLETE PHYSICAL, MENTAL AND SOCIAL WELL-BEING AND NOT MERELY THE ABSENCE OF DISEASE OR INFIRMITY ».  SOME MONTHS LATER, ARTICLE 25.1 OF THE UNIVERSAL DECLARATION OF HUMAN RIGHTS (DECEMBER 10, 1948) OF THE UN GENERAL ASSEMBLY ESTABLISHED: « EVERYONE HAS THE RIGHT TO A STANDARD OF LIVING ADEQUATE FOR THE HEALTH AND WELL-BEING OF HIMSELF AND HIS FAMILY, INCLUDING FOOD, CLOTHING, HOUSING AND MEDICAL CARE AND NECESSARY SOCIAL SERVICES, AND THE RIGHT TO SECURITY IN THE EVENT OF UNEMPLOYMENT, SICKNESS, DISABILITY, WIDOWHOOD, OLD AGE OR OTHER LACK OF LIVELIHOOD IN CIRCUMSTANCES BEYOND HIS CONTROL ». THE NORMATIVE AND INSTITUTIONAL SEED OF HUMAN RIGHTS DEVELOPMENT  STARTS TO EMERGE FROM THIS PROVISION AND THE PHILOSOPHICAL CONCEPTION OF HEALTH IS LEGALIZED ON THE WHO CONSTITUTIVE TREATY.  NOWADAYS, THE TWO MAIN PILLARS ON WHICH THE BUILDING OF HUMAN RIGHT TO HEALTH IS BEING CONSTRUCTED ARE (1) «THE RIGHT TO THE HIGHEST ATTAINABLE STANDARD OF HEALTH» CONTAINED ON ARTICLE 12 OF THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS (ICESCR 1976), AND (2)  THE NORMATIVE PROVISION CONTAINED ON UN ECOSOC (ECONOMIC AND SOCIAL COUNCIL) RESOLUTION 2002/31: « THE RIGHT OF EVERYONE TO THE ENJOYMENT OF THE HIGHEST ATTAINABLE STANDARD OF PHYSICAL AND MENTAL HEALTH IS A HUMAN RIGHT AND THAT SUCH A RIGHT DERIVES FROM THE INHERENT DIGNITY OF THE HUMAN PERSON». THE PRECISION AND REFINEMENT OF THE CONTENT OF RIGHT TO HEALTH IS DERIVED FROM THE PROGRESSIVE AUTHORITATIVE INSTITUTIONAL INTERPRETATIONS DEDUCTED, THROUGH PRACTICE AND LEGAL SCIENCE, FROM THESE INSTRUMENTS. 

RIGHT TO HEALTH IS DEFINED IN ARTICLE 12.1 OF ICESCR. THE BEST LEGAL TECHNOLOGY RELATED TO HUMAN RIGHT TO HEALTH IS FIRST COMPILED AND SYSTEMATIZED BY THE COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS. ARTICLE 12 OF THE ICESCR HAS BEEN SYSTEMATIZED BY THE GENERAL COMMENT NUMBER 14 OF 2000 ON THE RIGHT TO HEALTH  (ADOPTED BY ECOSOC : MAY 2000, 22TH  SESSION) AS WELL AS BY SOME REFERENCES ON DIVERSE GENERAL COMMENTS
. THE GENERAL COMMENT No. 14 ASSISTS STATES IMPLEMENTATION OF THE COVENANT BASED ON THE EXPERIENCE OF THE COMMITTEE EXAMINING STATE PARTIES REPORTS. IT IS DIVIDED IN (a) NORMATIVE CONTENT (PART I), (b) OBLIGATIONS OF STATE PARTIES (PART II), (c) VIOLATIONS (PART III), (d) NATIONAL IMPLEMENTATION (PART IV), (e) OBLIGATIONS OF NON STATE ACTORS (PART V). RIGHT TO HEALTH CONTAINS “FREEDOMS” AND “ENTITLEMENTS” (PARAGRAPH 9). THE GENERAL COMMENT CONTAINS  (“IN ALL ITS FORMS AND AT ALL LEVELS”) “INTERRELATED AND ESSENTIAL ELEMENTS” THAT DEPEND ON DIVERSE CONDITIONS: (a) AVAILABILITY; (b) ACCESSIBILITY (NON-DISCRIMINATION, PHYSICAL ACCESSIBILITY, AFFORDABILITY AND INFORMATION ACCESSIBILITY); (c) ACCEPTABILITY AND (d) QUALITY (PARAGRAPH 12). IT CONTAINS PROVISIONS ON EQUALITY AND GENDER AND ON SPECIFIC GROUPS (CHILDREN AND ADOLESCENTS, OLDER PERSONS, PERSON WITH DISABILITIES AND INDIGENOUS PEOPLES). RIGHT TO HEALTH IMPOSES THREE “TYPES OR LEVELS OF OBLIGATIONS” ON STATES PARTIES: 

(a) OBLIGATIONS TO RESPECT (NON STATE INTERFERENCE); 

(b) OBLIGATIONS TO PROTECT (PREVENTION OF INTERFERENCE THIRD PARTIES) AND 

(c) OBLIGATIONS TO FULFIL: 

(i) FACILITATION-“TO FACILITATE”: GENERAL COMMENTS  No.12 & No.13;

(ii) PROVISION-“TO PROVIDE”: GENERAL COMMENTS No.12 & No.13 AND;

(iii) PROMOTION-“TO PROMOTE”: GENERAL COMMENT No.14). 

CORE OBLIGATIONS OF STATE PARTIES TO ENSURE THE SATISFACTION OF, AT LEAST, “MINIMUM ESSENTIAL LEVELS OF THE RIGHTS” ENUNCIATED IN THE COVENANT ARE EXPRESSLY CONFIRMED BY GENERAL COMMENT No.3. THE GENERAL COMMENT No.14 PRECISE THOSE “CORE OBLIGATIONS” ON RIGHT TO HEALTH IN SIX OBLIGATIONS (NON CLAUSUS) TO THE ONES IT ADDS FIVE ADDITIONAL OBLIGATIONS OF COMPARABLE PRIORITY (PARAGRAPH 43-45). PART III REGULATES (a) VIOLATIONS OF THE OBLIGATION TO RESPECT, (b) VIOLATIONS OF THE OBLIGATION TO PROTECT AND (c) VIOLATIONS OF THE OBLIGATION TO FULFIL. THE REALIZATION OF THE RIGHT TO HEALTH MAY BE PURSUED “THROUGH NUMEROUS, COMPLEMENTARY APPROACHES” (PARAGRAPH 1). THE COMMITTEE RECOGNIZES THE SIGNIFICANT VARIABILITY OF FEASIBLE MEASURES TO IMPLEMENT THE RIGHT TO HEALTH (PARAGRAPH 5). IN THIS SENSE, NATIONAL IMPLEMENTATION (PART IV) HAS MARGINS OF DISCRETION TO ASSESS MEASURES ADAPTED TO CIRCUMSTANCES (PARAGRAPH 53). HOWEVER, THE COMMITTEE DERIVES FROM THE COVENANT A REQUIREMENT OF ADOPTION OF NATIONAL STRATEGIES ON RIGHT TO HEALTH. BESIDES, IT PROMOTES THE DEVELOPMENT OF DOMESTIC FRAMEWORK LEGISLATION TO “OPERATIONALIZE THE RIGHT TO HEALTH STRATEGY”. THIS LEGISLATION IS INTENDED TO CONTAIN MONITORING MECHANISMS ON IMPLEMENTATION OF HEALTH STRATEGIES AND PLANS OF ACTION (INCLUDING TARGETS AND TIME-FRAMES TO APPLY BENCHMARKS). IN THIS SENSE, NATIONAL STRATEGIES SHOULD IDENTIFY RIGHT TO HEALTH INDICATORS AND SET RELATED BENCHMARKS (PARAGRAPH 56 AND PARAGRAPH 26(f)) AND  “MAY” OBTAIN GUIDANCE FROM WHO AND UNICEF (UNITED NATIONS CHILDREN’S FUND) WORK ON THE FIELD OF DEVELOPMENT OF INDICATORS AND BENCHMARKS ON RIGHT TO HEALTH (PARAGRAPH 57).

THE GENERAL COMMENT No.14 DETERMINES THAT “HEALTH IS A FUNDAMENTAL HUMAN RIGHT INDISPENSABLE FOR THE EXERCISE OF OTHER HUMAN RIGHTS” (PARAGRAPH 1): “THE RIGHT TO HEALTH IS CLOSELY RELATED TO AND DEPENDENT UPON THE REALIZATION OF OTHER HUMAN RIGHTS, AS CONTAINED IN THE BILL OF RIGHTS, INCLUDING THE RIGHTS TO FOOD, HOUSING, WORK, EDUCATION, HUMAN DIGNITY, LIFE, NON-DISCRIMINATION, EQUALITY, THE PROHIBITION AGAINST TORTURE, PRIVACY, ACCESS TO INFORMATION, AND THE FREEDOMS OF ASSOCIATION, ASSEMBLY AND MOVEMENT. THESE AND OTHER RIGHTS AND FREEDOMS ADDRESS INTEGRAL COMPONENTS OF THE RIGHT TO HEALTH” (PARAGRAPH 3). IN THIS SENSE, THE FRONTIERS OF HUMAN RIGHT TO HEALTH IN RELATION WITH OTHER HUMAN RIGHTS COULD BE TENTATIVELY MAPPED THROUGH DEONTIC LOGIC IN ORDER TO CRAFT A EXPLORATORY MATRIX. THIS COULD ALLOW EXPLORATIONS ON THE STRENGTHS AND INTENSITIES OF HORIZONTAL LEGAL LINKAGES AND ASSOCIATIONS AMONG THE ‘STICKS’ CONTAINED IN THE ‘CLUSTER’ OF RIGHTS CONTAINED IN THE INTERNATIONAL INSTRUMENTS ON HUMAN RIGHTS. ADDITIONALLY, THE CRAFTING OF THE GENERAL COMMENT IS DEEPLY ROOTED IN THE IDEA OF PROCESS (PROGRESSIVE REALIZATION TOWARDS FULL REALIZATION) AND CONNECTIVITY OF THE HUMAN RIGHT TO HEALTH TO A PLURALITY FACTORS: THE COMMITTEE ASSUMES “THE FORMIDABLE STRUCTURAL AND OTHER OBSTACLES RESULTING FROM INTERNATIONAL AND OTHER FACTORS BEYOND THE CONTROL OF STATES THAT IMPEDE THE FULL REALIZATION OF ARTICLE 12 IN MANY STATES PARTIES” (PARAGRAPH 5); RIGHT TO HEALTH “MUST BE UNDERSTOOD AS A RIGHT TO THE ENJOYMENT OF A VARIETY OF FACILITIES, GOODS, SERVICES AND CONDITIONS NECESSARY FOR THE REALIZATION OF THE HIGHEST ATTAINABLE STANDARD OF HEALTH” (PARAGRAPH 9). IN THIS SENSE, THE EXPRESS WORDING OF ARTICLE 12.3 AND ITS DRAFTING HISTORY DRIVES THE COMMITTEE TO DETERMINE THAT “RIGHT TO HEALTH EMBRACES A WIDE RANGE OF SOCIO-ECONOMIC FACTORS THAT PROMOTE CONDITIONS IN WHICH PEOPLE CAN LEAD A HEALTHY LIFE, AND EXTENTS TO THE UNDERLYING DETERMINANTS OF HEALTH, SUCH AS FOOD AND NUTRITION, HOUSING. ACCESS TO SAFE AND POTABLE WATER AND ADEQUATE SANITATION, SAFE AND HEALTHY WORKING CONDITIONS, AND A HEALTHY ENVIRONMENT” (PARAGRAPH 4). IT ADDS TO THIS DETERMINANTS OF HEALTH AND “ACCESS TO HEALTH-RELATED EDUCATION AND INFORMATION, INCLUDING ON SEXUAL AND REPRODUCTIVE HEALTH” (PARAGRAPH 11).
IN PARALLEL, RESOLUTION 2002/31 OF THE COMMISSION ON HUMAN RIGHTS (ENDORSED BY ECOSOC DECISION 2002/259) APPOINTED A SPECIAL RAPPORTEUR “ON THE RIGHT OF EVERYONE TO THE ENJOYMENT OF THE HIGHEST ATTAINABLE STANDARD OF PHYSICAL AND MENTAL HEALTH” IN ORDER TO COMPLEMENT THE COMMITTEE AND RESPOND TO THE CHALLENGE OF NON-RATIFICATION OF THE ICESCR. THE RESOLUTION CONSTRUCTS A MANDATE WITH A BUNCH OF LEGAL PROVISIONS CONTAINED IN DIVERSE INTERNATIONAL INSTRUMENTS RESULTING FROM A PLURALITY OF INSTITUTIONAL ‘RIZOMATIC’ EXPERIENCES AND PRACTICES CONCERNING HUMAN RIGHTS: (1) ARTICLE 25.1 OF THE UNIVERSAL DECLARATION OF HUMAN RIGHTS; (2) ARTICLE 12 OF THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL  RIGHTS; (3) ARTICLE 24 OF THE CONVENTION ON THE RIGHTS OF THE CHILD; (4) ARTICLE 12 OF THE CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST WOMEN AND (5) ARTICLE 5.e. (iv) OF THE INTERNATIONAL CONVENTION ON THE ELIMINATION OF ALL FORMS OF RACIAL DISCRIMINATION, AMONG OTHERS.  THIS ORGAN HAS DIFFERENT FUNCTIONS: IT (a) GATHERS AND EXCHANGES RIGHT TO HEALTH INFORMATION AND DIALOGUE, (b) DISCUSSES AREAS OF COOPERATION WITH ALL RELEVANT (PUBLIC AND PRIVATE) ACTORS, (c) REPORTS ON THE STATUS OF HUMAN RIGHT TO HEALTH IN THE WORLD AND (d) MAKES RECOMMENDATIONS ON MEASURES TO PROMOTE AND PROTECT THIS HUMAN RIGHT. THE SPECIAL RAPPORTEUR UNDERTAKES COUNTRY VISITS, PRESENTS COMMUNICATIONS TO STATES WITH REGARD TO ALLEGED VIOLATIONS OF RIGHT TO HEALTH, AND SUBMITS ANNUAL REPORTS TO THE COMMISSION AND THE GENERAL ASSEMBLY. THESE DIFFERENT INTERNATIONAL INSTITUTIONAL AND LEGAL CULTURES DEVELOPED IN THE UNITED NATIONS SYSTEM ARE CALLED TO ESTABLISH THE TERMS OF REFERENCE OF INTELLECTUAL PROPERTY RIGHTS’ LEGAL RELATIONS WITH HUMAN RIGHT TO HEALTH. IN THIS QUEST, THEY HAVE TO INTERACT WITH OTHER RELEVANT INSTITUTIONS THAT HAVE A SAY. THAT IS TO SAY, THE WTO RULES, STRUCTURES AND PROCEDURES THAT DISCIPLINE DOMESTIC PUBLIC POLICIES THROUGH MULTILATERAL MARKET ACCESS (TRADE CONCESSIONS AND AUTHORIZATION OF TRADE SANCTIONS).

2.  GLOBAL INTELLECTUAL PROPERTY RIGHTS 

THE INTERNATIONAL PROPERTY PROTECTION REGIME INEVITABLY FLOWS INTO THE COLLECTIVE BUILDING OF THE INTERNATIONAL HUMAN RIGHT TO HEALTH-REGIME, AND VICE VERSA. THE UNIVERSAL DECLARATION CLEARLY STATES THAT INTELLECTUAL PROPERTY RIGHTS ARE HUMAN RIGHTS (ARTICLE 28). HOWEVER, THIS PROVISION IS NOT DIRECTED TO INDUSTRIAL PROPERTY, ALTHOUGH THE IMPORTANCE OF INDUSTRIAL PROPERTY RIGHTS PROTECTION CANNOT BE UNDERESTIMATED UNDER THE AEGIS OF INNOVATION: BUSINESS STRATEGIES AND COMPANIES ARE PROGRESSIVELY SHIFTING TO OPERATE UNDER ‘KNOWLEDGE-BASED COMPETITION’. WIPO AND WTO HAVE COME TO ADMINISTER THIS PROTECTION. IN THIS CONTEXT, WIPO (1970) HAS BEEN DESIGNING AND ADMINISTERING PREVIOUS TREATIES, ADVANCING THE IP PROTECTION AGENDA AND STRUGGLING TO ENFORCE INTELLECTUAL PROPERTY AROUND THE WORLD THROUGH ITS 23 TREATIES. HOWEVER, THE COMPARATIVE INSTITUTIONAL ADVANTAGE OF THE MULTILATERAL TRADING SYSTEM THAT WAS BEING NEGOTIATED IN THE URUGUAY ROUND, LINKED TO THE DEFICIENCIES IN TERMS OF INSTITUTIONAL DESIGN AND ENFORCEMENT OF INTELLECTUAL PROPERTY PROTECTION THROUGH WIPO, PUSHED OUTSIDE AND FORWARD ONE PART OF THE AGENDA OF IP PROTECTION MOVING IT TO ANOTHER FORUM: THE WTO. THE URUGUAY ROUND WAS DESIGNING A NEW DISPUTE SETTLEMENT SYSTEM THAT BUILDS ON THE PREVIOUS COLLECTIVE EXPERIENCE OF THE GENERAL AGREEMENT ON TRADE AND TARIFFS AND ITS EVOLVING PRACTICES ON PANELS. AS A RESULT, UNITED STATES’ IP GROUPS OF SPECIAL INTEREST SHIFTED FROM IP TO TRADE: TRADE FORUM INSTRUMENTAL TO PROPERTY PROTECTION BUT, NOTICE, NOT ENVIRONMENT OR LABOUR OR…ALSO, HEALTH. WIPO TRIED HARD TO DESIGN A TREATY ON DISPUTE SETTLEMENT IN PARALLEL TO THE URUGUAY ROUND NEGOTIATIONS, BUT THE CRITICAL MASS WAS GONE AND HAD MOVED TO THE MULTILATERAL TRADE LEGISLATIVE PROCESS OF THE URUGUAY ROUND. AS A RESULT, WTO COVERED AGREEMENTS CONTAIN A TREATY ON INTELLECTUAL PROPERTY RELATED TO TRADE (TRIPS). 

TRIPS IS A HIGHLY RELEVANT INTERNATIONAL LEGAL INSTRUMENT. DEVELOPED NATIONS CONSIDERED IT KEY TO THE INTERNATIONALISATION OF THE ECONOMY. ITS UNDERLYING PREMISE IS THAT IN ORDER TO BUY AND SELL PRODUCTS BETWEEN NATIONS THERE IS A NEED FOR A LEVEL PLAYING FIELD IN IP PROTECTION (AVOIDANCE OF DUMPING AND INHIBITION OF INNOVATION) NECESSARY TO PROCEED WITH LIBERALIZATION. TRIPS WAS THEREFORE CRAFTED AND INSERTED IN THE ENFORCEABLE LEGAL FRAMEWORK OF THE WORLD TRADE SYSTEM THROUGH THE KEY INSTRUMENTAL IDEA OF “RELATED TO TRADE” (“INTELLECTUAL PROPERTY RELATED TO  TRADE”). IT IS IMPORTANT TO NOTICE THAT “HEALTH RELATED TO TRADE” WAS NOT CONSIDERED AN OPTION IN THE NEGOTIATIONS. THE REASON IS SIMPLE: NEGOTIATORS WERE TRADE MINISTERS, DIPLOMATS AND EXPERTS WITH A TRADE AGENDA. THE RESULTING LEGAL INSTRUMENT IS CONSEQUENTLY INEVITABLY NEEDED OF STRATEGIC RE-ENGINEERING TO WIDEN ITS SAFEGUARDS FROM THE VERY FIRST DAY OF ITS ENTRANCE INTO FORCE: NOWADAYS, TRIPS’ COUNCIL DIPLOMATS AND EXPERTS HAVE BEEN INVOLVED FOR SEVERAL YEARS IN SEARCHING FOR CONSENSUS-BASED FORMULAS (ACCEPTABLE FOR 147 WTO MEMBERS) AGAINST THE CLOCKS  OF WORLD HEALTH CRISIS. THE CHALLENGES ARE TO WIDEN THE SPACE FOR FLEXIBILITY CONTAINED IN ITS RULES IN ORDER TO FIND A REASONABLE BALANCE BETWEEN ENSURING ACCESS TO MEDICINES IN LDCS AND THE PROVISION OF EFFECTIVE IP PROTECTION. THE WTO IS THEREFORE INVOLVED IN A RE-ENGINEERING PROCESS AND THE PIECES OF THE PUZZLE OF WTO COMMITMENT TO RIGHT TO HEALTH ARE ARRIVING ONE AFTER THE OTHER, YEAR BY YEAR SINCE 2000-2001. THE COMMITMENT OF WTO MEMBERS (TRADE MINISTERS) TO RIGHT TO HEALTH WILL BE MEASURED BY THE RESULTS. NOWADAYS, THE GOOD WILL OF A PLURALITY OF WTO MEMBERS REPRESENTATIVES IS TRYING TO SOLVE A PROBLEM THAT COULD HAVE BEEN AVOIDED APPLYING THE PRECAUTIONARY PRINCIPLE TO INTERNATIONAL LEGISLATION AND REGULATION. BUT THINGS SHOULD NOT HAVE BEEN THAT WAY. IT IS NOT REASONABLE TO ALLOCATE RESOURCES TO INTENSE NEGOTIATIONS ON A PROBLEM THAT COULD AND SHOULD HAVE BEEN DEALT WITH AND AVOIDED DURING AND BEFORE THE CONCLUSION OF THE URUGUAY ROUND WITH SOME TECHNICAL ASSISTANCE BY UNITED NATIONS SPECIALIZED AGENCIES ON HEALTH AND HUMAN RIGHTS. HOWEVER, THE DRAFTING IN THE TRIPS LEGISLATIVE PROCESS WAS A TRADE DIPLOMATS DRIVEN-PROCESS PERMEATED BY BUSINESS INTERESTS FROM THE DEVELOPED WORLD. TRIPS AGREEMENT WAS INTENSELY INFLUENCED BY A WELL PREPARED AND ORGANIZED GROUP OF US BUSINESS ADVISORS AND IP TECHNICAL LEGAL EXPERTS THAT PROVIDED INTENSE AND SYSTEMATIC LEGAL TECHNOLOGY GUIDANCE TO THE USTR (UNITED STATES TRADE REPRESENTATIVE) DURING THE NEGOTIATIONS. THE RESULTS ARE, IN ESSENCE, A LEGAL TRANSPLANT AND EXPORT OF DOMESTIC LEGAL IP CULTURE. THIS COULD BE A CLEAR-CUT CASE OF STUDY OF THE EFFECTS OF UNBALANCED TECHNICAL POWER IN INTERNATIONAL RELATIONS. IT IS AN APPROPRIATE CASE OF STUDY, BY THE SAME TOKEN, OF THE LACK OF ACCOUNTABILITY IN THE INTERNATIONAL ECONOMIC LEGISLATIVE PROCESS: ADVERSE EFFECTS OF INTERNATIONAL LEGISLATION DRIVEN BY THE FIRST WORLD ARE SIMPLE UNANTICIPATED EXTERNALITIES LEGALLY AND PROCEDURALLY IRRELEVANT IN TERMS OF INTERNATIONAL RESPONSIBILITY UNDER THE ILC (INTERNATIONAL LAW COMMISSION) DECADES OF DRAFTING EFFORTS ON THIS MATTER. 

THE ENTRY IN FORCE OF TRIPS RULES DIRECTLY INTRUDES IN OTHER FIELDS OF PUBLIC ADMINISTRATION DIFFERENT TO IP AS WELL, AS A FACT OF LIFE. NOT TO PAY DUE ATTENTION AND DEFERENCE TO THE VALUES PROTECTED BY INTERNATIONAL/NATIONAL AGENCIES WITH OTHER PUBLIC MANAGEMENT CONSTITUENCIES (I.E.: HEALTH MINISTERS) RESULTS  ON GLOBAL MISMANAGEMENT.  IN THIS PARTICULAR CASE, THE MIXTURE OF SUPERIOR TECHNIQUE, MARKET POWER AND POWER RELATED TO TRADE (AS WELL AS NON RELATED) OF THE COUNTRIES OF THE DEVELOPED WORLD HAS RESULTED IN THE PRESENT GLOBAL SCENARIO: A CHALLENGING SCENARIO IN WHICH THERE IS INTENSE ACTIVITY ON LEGAL CHANGES AND REFORM PROPOSALS TO SOLVE THE LEGAL PROBLEM CREATED. DEEPER COORDINATION AND UPSTREAM ENGAGEMENT WITH THOSE SPECIALIZED AND LEGITIMISED CONSTITUENCIES COULD HAVE AVOID IT. EXTERNAL TRADE-OFFS, AND NOT ONLY INTERNAL TRADE-OFFS BETWEEN TRADE NEGOTIATORS, SHOULD HAVE BEEN MORE PRESENT IN THE URUGUAY LEGISLATIVE AND NEGOTIATING PROCESS.  AS A RESULT, THE STATE OF THE IP ISSUE IN GLOBAL ECONOMY, STARTING IN 1996 WHEN WTO LAW ENTERS INTO FORCE, WAS BASICALLY FOCUSED ON TRANSITIONAL PERIODS. THE RULES THAT REGULATE THIS TRANSITION PROCESS COVER DIFFERENT PHASE-OUTS. TRIPS AGREEMENT GIVES COUNTRIES TRANSITIONAL PERIODS TO DELAY THE APPLICATION OF ITS RULES IN ORDER TO ADAPT TO THE DISCIPLINES CONTAINED IN IT. ONCE THE EXPIRATION OF THE TRANSITION PERIODS IS DUE THE TRIPS COUNCIL ACTIVATES ITS PROCEDURES OF REVIEW OF LEGISLATION OF MEMBER STATES AND THE DISPUTE SETTLEMENT SYSTEM OPENS ITS DOORS TO POTENTIAL COMPLAINTS. FROM THAT TIME, ANY OF THE 147 WTO MEMBER STATES  MAY PRESENT A COMPLAINT TO THE DISPUTE SETTLEMENT SYSTEM IF THERE IS A MEASURE CONSIDERED TO INFRINGE ANY PROVISION CONTAINED IN TRIPS. THE URUGUAY ROUND RULES GAVE A ONE YEAR TRANSITIONAL PERIOD TO DEVELOPING COUNTRIES WHICH DEADLINE  (1 JANUARY 1996) WAS POSTPONED TO 1 JANUARY 2000 FOR ALL PROVISIONS EXCEPTING ARTICLES 3, 4 AND 5 (GENERAL PRINCIPLES).  LEAST–DEVELOPED COUNTRIES HAVE BEEN GRANTED A PERIOD THAT EXPIRES ON 1 JANUARY 2006 WITH POSSIBLE EXTENSIONS. A DECISION TAKEN BY TRADE MINISTERS ON THE FOURTH MINISTERIAL DECLARATION (NOVEMBER 2001) HAS EXTENDED THE PERIOD IN RELATION TO PHARMACEUTICAL PATENTS TO 1 JANUARY 2016 FOR LDCS, UNDER THE CRITERIA OF IDENTIFICATION  ELABORATED BY THE UN COMMITTEE FOR DEVELOPMENT POLICY AND APPLIED BY THE TRIENNIAL REVIEW OF THE LIST OF LDCs PREPARED BY ECOSOC.

CONSEQUENTLY, THE WTO HAS BEEN EMBEDDED IN A REGULATORY LEARNING PROCESS TO FIND LEGAL PATHS TO SOLVE THE TENSION OF INTERNATIONAL LIBERALIZATION RULES AND IP PROTECTION DISCIPLINES WITH PUBLIC HEALTH. THE PROCESS TO SOLVE THE DYSFUNCTIONS HAS COVERED DIFFERENT INTER-INSTITUTIONAL ACTIVITIES STARTING IN 2001. ONE OF THE FIELDS OF DEVELOPMENT HAS BEEN, FOR EXAMPLE, AFFORDABLE MEDICINE PRICING (AND ESTABLISHING CONDITIONS FOR DIFFERENTIAL PRICING) AND FINANCING IN WHICH THERE HAS BEEN A RELEVANT WTO/WHO WORKSHOP ON THIS ISSUE ON APRIL 2001. WIPO AND WTO HAVE ALSO LAUNCHED A JOINT-INITIATIVE TO PROVIDE TECHNICAL ASSISTANCE FOR LEAST-DEVELOPED COUNTRIES IN ORDER TO COMPLY AND IMPLEMENT THE TRIPS AGREEMENT BY 2006 AND PROMOTE THEIR DEVELOPMENTAL OBJECTIVES (JUNE 14 2001). THE UNDERLYING ASSUMPTION IS THAT IP PROTECTION IS A KEY PART OF THE PROCESS TO ACCELERATE THEIR ECONOMIC, SOCIAL AND CULTURAL DEVELOPMENT (IP AS A TOOL FOR TECHNOLOGICAL ADVANCEMENT, GROWTH AND WEALTH CREATION): THE PROJECT TARGETS BRINGING DOMESTIC LAWS INTO LINE WITH TRIPS AGREEMENT AND TO PROVIDE EFFECTIVE MECHANISMS TO ENFORCE THOSE LAWS TO FIGHT PIRACY, COUNTERFEITING AND OTHER INFRINGEMENT (ASSISTANCE ON PREPARING LEGISLATION, CAPACITY-BUILDING AND MODERNIZATION OF IP SYSTEMS AND ENFORCEMENT).

PRAGMATIC REALISM (AS WELL AS PRAGMATIC IDEALISM) SIGNALS THAT, NOWADAYS, THE KEY INSTITUTIONAL STEPS TOWARDS A SOLUTION FOR HEALTH AND IP REGIMES INTERACTION RESIDES INSIDE WTO INTERNAL STRUCTURES: ON 20 JUNE 2001, THE WTO COUNCIL ON TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS (ORGAN RESPONSIBLE FOR ADMINISTERING TRIPS AND MONITORING ITS APPLICATION AND OPERATION) HAD A FIRST PATH-BREAKING SPECIAL MEETING ON IP AND ACCESS TO MEDICINES. MEMBERS SHARED SOME IMPORTANT INTERPRETATIONS OF TRIPS AND PUBLIC HEALTH IN THIS MEETING. THERE IS WHERE THE PROCESS OF RATIONALIZING TRIPS RULES STARTS, WITH OVER 40 DELEGATION INTERVENTIONS IN A 7-HOUR SESSION. THE MEETING WAS REQUESTED BY THE AFRICAN GROUP, AND FIRST POSITION PAPERS FROM THIS GROUP AND THE EUROPEAN UNION CIRCULATED. THE ACCOMPANYING OFFICIAL DISCOURSE TO THIS MEETING (WTO DIRECTOR GENERAL STATEMENT) HAS BEEN, INTERESTINGLY, THAT TRIPS “STRIKES A CAREFULLY-NEGOTIATED BALANCE” BETWEEN PROVIDING IP PROTECTION AND “THE FLEXIBILITY TO ENSURE THAT TREATMENT REACH THE WORLD’S POOREST AND MOST VULNERABLE PEOPLE”. UNDER THIS NARRATIVE, THE TRIPS COUNCIL “REINFORCES” THE SECURITY THAT COUNTRIES CAN USE THE TRIPS “FLEXIBILITY”. AND, IF THERE IS IMPROVEMENT NEEDED, AS “NOTHING IS PERFECT”, IT CAN BE TACKLED IN THE DOHA ROUND NEGOTIATIONS (MOORE, PRESS RELEASE 2001). THAT WAS REALLY GOOD NEWS INDEED. THE PROCESS STARTED AGREEING AND INITIATING TO IDENTIFY “FLEXIBILITIES” IN TRIPS. THE DISCUSSION FOCUSED ON ARTICLES 7 AND 8 (OBJECTIVES AND PRINCIPLES) AND “FLEXIBILITIES” FOR SPECIFIC CIRCUMSTANCES. FLEXIBILITIES IN LEGAL RULES TEND TO MEAN POLITICAL WILL. THE IDEA OF FLEXIBILITY TO PURSUE PUBLIC HEALTH OBJECTIVES IS AN INEVITABLE THIRD OR FOURTH BEST POLICY TO SOLVE THE LACK OF RESOURCES AND THE LOW DEGREE OF INTER-INSTITUTIONAL COORDINATION AND PROSPECTING ON POTENTIAL ADVERSE EFFECTS OF INTERNATIONAL TRADE LEGISLATION RESULTING OF THE URUGUAY ROUND (1986-1994). THE OFFICIAL TERMINOLOGY OF “FLEXIBILITY” IS ALTERNATIVELY COINED AS “LENIENT” INTERPRETATION IN THE WORDS OF MANY LDCS. PUTTING ASIDE THE SIGNIFICANCE OF CONCEPTS, THESE FLEXIBILITIES ARE EXPRESSED THROUGH REGULATORY TOOLS LIKE COMPULSORY LICENSING AND PARALLEL IMPORTS. OF COURSE, THERE ARE MORE MECHANISMS INSTRUMENTAL TO FLEXIBILITY THAT CAN BE MAPPED, EXPLORED, FOUND AND SOLVED IN THE FUTURE THROUGH CREATIVE LEGAL THINKING AND INNOVATION UNDER THIS SCHEME. MEMBERS AGREE THAT TRIPS AGREEMENT “DOES NOT AND SHOULD NOT PREVENT MEMBERS FROM TAKING MEASURES TO PROTECT PUBLIC HEALTH”. THE MAIN DOHA DECLARATION WAS COMPLETED BY THE ADOPTION OF A COMPLEMENTARY DECLARATION ON TRIPS AND PUBLIC HEALTH. THIS INSTRUMENT BASICALLY DETERMINES, FOR INTERNAL INTERPRETATIVE PURPOSES IN WTO STRUCTURES AND PROCESSES, THAT TRIPS AGREEMENT CANNOT PREVENT MEMBERS FROM IMPLEMENTING PUBLIC HEALTH MEASURES
. HERE, COMPULSORY LICENSING AND PARALLEL IMPORTING ARE EXPRESSLY RECOGNIZED AS (FIRST) TRIPS FLEXIBILITIES. THE TEXT OF THE DECLARATION ON TRIPS AND PUBLIC HEALTH ADDS: THE AGREEMENT “CAN AND SHOULD BE INTERPRETED AND IMPLEMENTED IN A MANNER SUPPORTIVE OF WTO MEMBER’S RIGHT TO PROTECT PUBLIC HEALTH AND, IN PARTICULAR, TO PROMOTE ACCESS TO MEDICINES FOR ALL” (PARAGRAPH 4). IT REAFFIRMS, THEREFORE, THE RIGHT OF WTO MEMBER TO USE, “TO THE FULL”, THE PROVISIONS OF TRIPS AGREEMENT “WHICH PROVIDE FLEXIBILITY FOR THIS PURPOSE”. BY NOW, FLEXIBILITIES ARE GUARANTEED BY TWO MAIN REGULATORY TOOLS (PARAGRAPH 5):

· COMPULSORY LICENSING: COMPULSORY LICENSING CAN BE USED TO DEVELOP LOCAL PRODUCTION IF THE PATENT-HOLDER DOES NOT PRODUCE MEDICINES IN THE TERRITORY: COMPULSORY LICENSES GRANTED BY MEMBERS TO ALLOW COMPANIES DIFFERENT TO PATENT-HOLDER TO PRODUCE (a) PATENTED PHARMACEUTICALS OR  EMPLOY (b) PATENTED PROCESSES UNDER LICENCE. IN THIS SENSE, (1) TRIPS DOES OFFER WIDE GROUNDS TO JUSTIFY FOR COMPULSORY LICENSING: “EACH MEMBER HAS THE RIGHT TO GRANT COMPULSORY LICENCES AND THE FREEDOM TO DETERMINE THE GROUNDS UPON WHICH SUCH LICENCES ARE GRANTED” (PARAGRAPH 5.B); (2) NATIONAL EMERGENCY CRITERIA APPLIES UNDOUBTEDLY TO CURRENT HIV/AIDS EPIDEMIC AND OTHER EPIDEMICS AS WELL: “EACH MEMBER HAS THE RIGHT TO DETERMINE WHAT CONSTITUTES A NATIONAL EMERGENCY OR OTHER CIRCUMSTANCES OF EXTREME URGENCY, IT BEING UNDERSTOOD THAT PUBLIC HEALTH CRISES, INCLUDING THOSE RELATING TO HIV/AIDS, TUBERCULOSIS, MALARIA AND OTHER EPIDEMICS, CAN REPRESENT NATIONAL EMERGENCY OR OTHER CIRCUMSTANCES OF EXTREME URGENCY” (PARAGRAPH 5.C).

· PARALLEL IMPORTS: THE DECLARATION COVERS PARALLEL IMPORTS IN CASES OF LACK OF MANUFACTURING CAPACITY: “WE RECOGNISE THAT WTO MEMBERS WITH INSUFFICIENT OR NO MANUFACTURING CAPACITIES IN THE PHARMACEUTICAL SECTOR COULD FACE DIFFICULTIES IN MAKING EFFECTIVE USE OF COMPULSORY LICENSING”. CONSEQUENTLY, THE DECLARATION INSTRUCTS THE TRIPS COUNCIL “TO FIND AN EXPEDITIOUS SOLUTION TO THIS PROBLEM BEFORE THE END OF 2002” (PARAGRAPH 6).

THEREFORE, THE DOHA MINISTERIAL CONFERENCE (14 NOVEMBER 2001) DIRECTLY APPROACHED THE FIRST EMERGING KEY PROBLEMS OF HEALTH-TRADE INTERACTION, SOLVED SOME, AND DERIVED OTHERS TO ITS COMPLEX NEGOTIATING PROCESS
. THE DOHA MINISTERIAL DECLARATION ASSIGNED TRIPS COUNCIL A LIST OF ISSUES TO NEGOTIATE CONCERNING PUBLIC HEALTH, DETERMINED ADDITIONAL STUDIES ON OTHER ISSUES AND INSTRUCTED TRIPS COUNCIL TO NEGOTIATE ON 'FLEXIBILIZATION' TO ASSURE THE IMPORT OF PHARMACEUTICALS PRODUCED UNDER COMPULSORY LICENSING IN CASES OF INSUFFICIENCY OR INEXISTENCE OF AVAILABLE DOMESTIC INDUSTRY (THE SO-CALLED “PARAGRAPH 6 ISSUE” OF DOHA DECLARATION ON TRIPS AND PUBLIC HEALTH). TRADE MINISTERS STATED: “WE STRESS THE IMPORTANCE WE ATTACH TO IMPLEMENTATION AND INTERPRETATION OF [TRIPS AGREEMENT] IN A MANNER SUPPORTIVE OF PUBLIC HEALTH, BY PROMOTING BOTH ACCESS TO EXISTING MEDICINES AND RESEARCH AND DEVELOPMENT INTO NEW MEDICINES”. IT IS CERTAINLY IMPORTANT TO IMPLEMENT AND INTERPRET THE TRIPS AGREEMENT IN WAYS THAT SUPPORT PUBLIC HEALTH BY THE DUAL PROMOTION OF ACCESS TO MEDICINES AND CREATION OF NEW MEDICINES. IN THIS SENSE, THERE HAS BEEN AN UNDERSTANDABLE URGE IN WTO TO PUBLICLY DISPLAY THE IDEA “FLEXIBILITY”. AS A RESULT, FOR EXAMPLE, THE FINAL SETTLEMENT ACHIEVED BETWEEN PHARMACEUTICAL COMPANIES AND SOUTH AFRICA GOVERNMENT ON THE FAMOUS LAWSUIT OVER PATENT PROTECTION MERITS A SPECIFIC WTO PRESS NOTE AND WELCOME BY THE WTO DIRECTOR GENERAL IN 2001: “THE SETTLEMENT SHOWS  THAT THE WTO´S AGREEMENTS, SUCH AS TRIPS, CONTAIN THE NECESSARY FLEXIBILITY TO MEET THE HEALTH NEEDS OF DEVELOPING COUNTRIES AND CAN BE USED AS A BASIS FOR RESOLVING DIFFICULT ISSUES CONCERNING ACCESS TO ESSENTIAL DRUGS”
. ITS FAIR TO SAY THAT ONCE TRADE MINISTERS HAVE INSERTED TRIPS IN THE MULTILATERAL TRADING SYSTEM ARCHITECTURE (URUGUAY ROUND) WITH NOT MUCH PRECAUTION, THEY HAVE STARTED TO WORK OUT A LEGAL SCHEME TO AVOIDING TRIPS HAVING A DIRECT ADVERSE EFFECT ON PUBLIC HEALTH. 

THE PROCESS INCLUDES SOME LANDMARK ACTIONS BY WTO. ON 27 JUNE 2002 THE TRIPS COUNCIL FORMALIZED THE MINISTERS’  AGREEMENT TO ADOPT AN EXTENSION ON PHARMACEUTICAL PATENT PROTECTION FOR LDCS UNTIL 2016 (CONTAINED IN PARAGRAPH 7 OF THE DECLARATION) AND APPROVED TO EXTEND THE TRANSITION PERIOD ON PHARMACEUTICAL PATENT PROTECTION UNTIL 2016 AND A WAIVER ON LDCS NOT TO PROVIDE EXCLUSIVE MARKETING RIGHTS FOR NEW DRUGS DURING THAT PERIOD. THE WAIVER IS APPROVED ON 1 JULY 2002. A YEAR LATER, , ON 30 AUGUST 2003, WTO MEMBERS ADOPTED A DECISION ON IMPLEMENTATION OF PARAGRAPH 6 OF THE DOHA DECLARATION. THE WTO DECISION AGREES TO INSERT LEGAL CHANGES TO FACILITATE THE IMPORT OF GENERICS UNDER COMPULSORY LICENSING IN THE CASE OF A LACK OF MEDICINE MANUFACTURING CAPACITY IN THE TERRITORY OF THE MEMBER STATES.  THE DECISION HAS IMPORTANT IMPLICATIONS ON THE IMPORT OF DRUGS: IT IS A HISTORIC DECISION TAKEN BEFORE CANCUN AND AFTER THE UNITED STATES MADE CONCESSIONS IN EXCHANGE FOR SOME CONDITIONS INCLUDED IN THE DECISION. THIS DECISION ALLOWS LDCS TO MAKE USE OF THE “FLEXIBILITIES” IN TRIPS AGREEMENT. FLEXIBILITY MEANS IN THIS CASE THAT RULES WILL BE LOOSENED TO ALLOW DRUG MANUFACTURERS TO SELL GENERICS. THE REASON FOR THE LEGAL CHANGE IS A PREVIOUS UNREASONABLE LEGISLATIVE DRAFTING: THE DECISION WAIVES OBLIGATIONS UNDER ARTICLE 31(f) THAT DETERMINES THAT PRODUCTION UNDER  COMPULSORY LICENSING MUST BE PREDOMINANTLY FOR THE DOMESTIC MARKET. THE PROVISION PREVENTS COUNTRIES WITH NO PHARMACEUTICAL MANUFACTURING CAPACITY FROM IMPORTING GENERICS FROM COUNTRIES OF ORIGIN OF THE PATENTED PHARMACEUTICAL. IN FACT, IT ALSO LIMITS TO A CERTAIN UNDEFINED DEGREE (“PREDOMINANTLY”) THE EXPORTS FROM COUNTRIES WHERE THERE IS PRESENT MANUFACTURING CAPACITY TO PRODUCE PHARMACEUTICALS UNDER COMPULSORY LICENSE. 

THE 31 DECEMBER 2002 DEADLINE FOR THIS NEGOTIATION WAS SURPASSED BY THE LACK OF AGREEMENT AT THE TRIPS COUNCIL ON A LEGAL SOLUTION OF CONSENSUS. AFRICAN COUNTRIES UNDERLINED THE PRICE ON LIVES OF THAT DELAY (PARAGRAPH 6). AGAIN, IN THIS CASE, THE NEGOTIATORS HAVE TO SOLVE UNREASONABLE RULE CONTENTS INSPIRED IN FOREIGN MODEL LAWS CRAFTED FOR THE SOCIAL REALITIES OF DEVELOPED COUNTRIES. AS A RESULT, TRIPS RULES GRANT THE RIGHT TO COUNTRIES FACING PUBLIC HEALTH CRISIS TO OVERRIDE PATENTS TO ORDER GENERICS ONLY FROM DOMESTIC PRODUCERS. HOWEVER, THE VAST MAJORITY OF DEVELOPING COUNTRIES TEND TO LACK A DOMESTIC PHARMACEUTICAL MANUFACTURING INDUSTRY. THE NEGOTIATION GENERATES A WAIVER THAT WILL BE APPLIED UNTIL THE AMENDMENT OF THE ARTICLE. HOWEVER, THE GENERAL COUNCIL CHAIRPERSON, CARLOS PEREZ DEL CASTILLO, ISSUED A SEPARATE STATEMENT TO SECURE THAT THE DECISION WOULD NOT UNDERMINE PATENT PROTECTION AND PROVIDE FOR A DOUBLE COMMERCIAL USE OF THOSE GENERICS RE-ENTERING IN NON-EXEMPTED MARKETS. THE STATEMENT EXPRESSES SEVERAL “SHARED UNDERSTANDINGS” REGARDING THE DECISION AND THE WAY IF WILL HAVE TO BE INTERPRETED AND IMPLEMENTED: (1) THE SYSTEM WOULD “BE USED IN GOOD FAITH” NOT TO PURSUE INDUSTRIAL OR COMMERCIAL OBJECTIVES; (2) ALL REASONABLE MEASURES SHOULD BE TAKEN TO PREVENT MARKET DIVERSION;  (3) IT IS IMPORTANT TO SOLVE EXPEDITIOUSLY AND AMICABLY ISSUES ARISING FROM THIS DECISION; (4) NOTIFICATIONS UNDER PARAGRAPH 2.A (ii) SHOULD INCLUDE INFORMATION FROM THE MEMBER ON HOW IT HAS ESTABLISHED  THAT THERE IS INSUFFICIENT MANUFACTURING CAPACITY IN THE SECTOR (IN ACCORDANCE WITH THE ANNEX). THE STATEMENT ATTACHES AS WELL SOME “BEST PRACTICES” GUIDELINES FROM PRODUCERS TO REDUCE AND MINIMIZE DIVERSION (ANTI-DIVERSION MEASURES). THESE PRACTICES BUILD ON THE MEASURES TAKEN BY COMPANIES LIKE NOVARTIS, MERCK, PFIZER, ETCETERA: TECHNIQUES TO DIFFERENTIATE PRODUCTS SUPPLIED THROUGH DISCOUNTED PRICING OR DONOR POLICIES FROM REGULAR PRODUCTS SUPPLIED TO MARKETS
. 

BUT THE PROCESS OF ADAPTING TRIPS TO THE RIGHT TO HEALTH HAS NOT ENDED AND, PERHAPS, WILL NOT END IN THE NEAR FUTURE (OR EVER) DUE TO THE COMPLEXITY AND UNPREDICTABILITY OF EVOLVING NEEDS, PRACTICES, PROCESSES AND CIRCUMSTANCES OF SOCIAL LIFE (SEE, I.E., PARAGRAPH 19 OF DOHA DECLARATION). LATELY, ON 1 AUGUST 2004, THE GENERAL COUNCIL ADOPTED A  DECISION, THE SO-CALLED “JULY 2004 PACKAGE”, THAT CONTAINS AN “AGREEMENT ON A PACKAGE OF FRAMEWORK AGREEMENTS” TO BUILD UPON RULES AND ADVANCE TOWARDS A POSITIVE RESULT FOR THE DOHA ROUND. IT IS A POSITIVE RESULT AFTER THE DEADLOCK OF THE CANCUN MINISTERIAL CONFERENCE (SEPTEMBER 2003). THE RESULTING AGREEMENT DOES NOT CONTAIN REFERENCES TO IP PROTECTION. HOWEVER, IT HELPS TO ADVANCE THE REST OF THE NEGOTIATIONS AND MAKES POSSIBLE TO INCLUDE FURTHER COMPROMISES IN THE NEAR FUTURE UNDER THE LOGIC OF TRADE-OFFS DURING THE NEGOTIATION. THE DECISION DEFERS THE DEADLINE FOR THIS BARGAINING PROCESS TO THE NEXT MINISTERIAL MEETING ON DECEMBER 2005 IN HONG KONG, CHINA.

3.  INTERFACES IN INTERNATIONAL LAW 

INTELLECTUAL PROPERTY RIGHTS ARE RIGHTS OVER THE CREATIONS OF THE MIND. PUBLIC AUTHORITIES GRANT AN EXCLUSIVE TEMPORAL RIGHT OVER THEIR USE TO CREATORS IN ORDER TO PROMOTE THEIR ACTIVITY. THAT RIGHT IS TRADABLE. CONVENTIONAL IP LEGAL THEORY DIVIDES IP IN TWO SEGMENTS (COPYRIGHT AND INDUSTRIAL PROPERTY) AND ASSUMES THAT INTELLECTUAL PROPERTY IS A SOCIAL TECHNOLOGY RELATED TO THE PROTECTION OF ACTIVITIES SOCIALLY CONSIDERED VALUABLE: CREATIVITY AND INNOVATION. THESE RULES ARE TOOLS DERIVED AND DEVELOPED FROM SOME CORE ECONOMIC ASSUMPTIONS CHALLENGED BY THE COMPLEXITY OF SOCIAL LIFE. PATENT PROTECTION IN INTERNATIONAL TRADE IS JUST A MERE MILESTONE OF THE CHALLENGES FACING THE CONVENTIONAL WISDOM AND THEORY OF INTELLECTUAL PROPERTY PROTECTION IN THIS CENTURY. IN THIS SENSE, THE MAIN CRITICAL ISSUE OF RIGHT TO HEALTH AND TRIPS INTERACTIONS CONCENTRATES ON PRODUCTION, IMPORT AND EXPORT OF GENERICS.  BUT  THERE WILL BE OTHER MORE COMPLEX ISSUES CALLING AT THE DOORS OF THE MULTILATERAL TRADE REGIME. FROM A STRICTLY BILATERAL LEGAL PERSPECTIVE, THERE ARE MANY NEW INTERPRETATIONS ON THIS ISSUE ON HUMAN RIGHTS AND WORLD TRADE LAW: THIS AREA OF REAL INTERNATIONAL LEGAL FRONTIERS QUESTIONS AND TESTS INTERNATIONAL INSTITUTIONAL PRACTICE AND THEORETICAL ASSUMPTIONS FROM A GENERAL POINT OF VIEW (HUMAN RIGHTS THEORY/WTO LAW) OR A MORE SPECIFIED ONE (HUMAN RIGHT PROCESS OF SPECIFICATION/WTO LAW). IT IS A TRANSIT AREA OF ADVANCED LEGAL LITERATURE IN WHICH A RELATIVELY REDUCED LEGAL COMMUNITY OF RESEARCHES DEVELOPS  DIVERSE POSITIONS ON “UNILATERAL ISSUES” LIKE WTO INTERPRETATION, APPLICABLE RULES, CLAUSES OF CONFLICT, CONFLICT OF TREATIES, TREATY-INTERACTIONS, ETC. HOWEVER THERE ARE META-ISSUES THAT TRANSCEND THE PLURALITY OF SPECIFIC CASES OF BILATERAL INTER-INSTITUTIONAL RELATIONS. THESE ARE ISSUES ON QUESTIONS DEEPLY ROOTED IN THE STRUCTURE OF PUBLIC INTERNATIONAL LAW AND ITS OPERATION AS A SYSTEM: THIS IS TO SAY, THE RULES OF PUBLIC INTERNATIONAL LAW AS A LEVELLING SYSTEM BETWEEN THOSE REGIMES. WHEN IT COMES TO TREATY INTERACTION, THE BASIC LEGAL GROUND IS CUSTOMARY TREATY INTERPRETATION AND, IN CASE OF UNAVOIDABLE CONTRADICTION OR ANTINOMY, RULES ON CONFLICT OF TREATIES IN INTERNATIONAL LAW, CLAUSES OF CONFLICT AND SPECIAL SECONDARY RULES (I.E.: RULES OF ADJUDICATION). THE ANALYSIS OF THESE ISSUES AND THE LIMITATIONS OF THE PRESENT LEGAL STATUS QUO ON THEM CLEARLY UNDERLINE THAT THERE IS A NEED TO FIND A LEVEL PLAYING FIELD FOR THESE “NEW ISSUES”. THIS LEVEL PLAYING FIELD CANNOT BE FOUND ON SPECIFIC PRE-EXISTING RULES OF CONFLICT IN INTERNATIONAL LAW (I.E.: LEX POSTERIOR, LEX SPECIALIS…) BUT ON PROGRESSIVE HORIZONTAL COORDINATION AMONG INTERNATIONAL INSTITUTIONS OR REGIMES. IN THIS SENSE, GLOBAL GOVERNANCE THROUGH LAW IS ENTERING A NEW STAGE IN WHICH THE  KEY LEGAL GUIDELINES HAVE TO BE SHAPED AND CRAFTED FROM CONCEPTS LIKE JUSTICE, EQUITY, GOOD FAITH OR PRECAUTION AS WELL AS A GOOD DEAL OF HORIZONTAL INTER-INSTITUTIONAL DIPLOMACY, DIALOGUE AND COORDINATION. 

THE SOCIAL CONSTRUCT OF INTERNATIONAL LAW FACES THE CHALLENGE OF EXPLORING NEW AVENUES AND FUNCTIONAL VISIONS ON HOW TO DEAL REASONABLY WITH CROSS-CUTTING ISSUES RELATED TO ITS PLURALITY OF REGIMES: THE CASE OF INTELLECTUAL PROPERTY RIGHTS LEGAL INTERACTIONS WITH HUMAN RIGHTS IS JUST AN EXAMPLE OF THE IMPORTANCE OF THE CHALLENGES AHEAD. FOR EXAMPLE: FORTUNATELY, THE ACTORS IN THE WTO REGIME ARE POSITIVE THAT THEY HAVE TO MAKE A MOVE IN THIS DIRECTION, AND THEY ARE DOING IT, BUT PERHAPS THEY WILL NOT ALWAYS DO IT. AND WHAT THEN? TENTATIVE ICESCR-CORE OBLIGATIONS ON RIGHT TO HEALTH (GENERAL COMMENT No.14, PARAGRAPH 43) INTERACTING WITH WTO LAW ARE:  
(1) GENERALLY:

· SUBPARAGRAPH (a): “TO ENSURE THE RIGHT  OF ACCESS TO HEALTH … GOODS AND SERVICES ON A NON DISCRIMINATORY BASIS, ESPECIALLY FOR VULNERABLE GROUPS”;

· SUBPARAGRAPH (e): “TO ENSURE EQUITABLE DISTRIBUTION OF ALL HEALTH … GOODS AND SERVICES”

AND

· SUBPARAGRAPH (c): “TO ENSURE ACCESS TO … ADEQUATE SUPPLY OF SAFE AND POTABLE WATER”.

(2) SPECIFICALLY:  

· SUBPARAGRAPH (d): “TO PROVIDE ESSENTIAL DRUGS” (AS DEFINED UNDER THE WHO ACTION PROGRAMME ON ESSENTIAL DRUGS)

AND

· SUBPARAGRAPH (f): “TO ADOPT AND IMPLEMENT A NATIONAL PUBLIC HEALTH STRATEGY AND PLAN OF ACTION”.

ADITTIONALLY, TENTATIVE ICESCR-OBLIGATIONS OF COMPARABLE PRIORITY (PARAGRAPH 44) INTERACTING WITH WTO LAW ARE:  

· SUBPARAGRAPH (b): “TO PROVIDE IMMUNIZATION AGAINST THE MAJOR INFECTIOUS DISEASES OCCURRING IN THE COMMUNITY”

AND

· SUBPARAGRAPH (c): “TO MAKE MEASURES TO PREVENT, TREAT AND CONTROL EPIDEMIC AND ENDEMIC DISEASES”.

BUT THERE MAY BE MORE. ISSUES LIKE TREATY INTERACTIONS, THEREFORE, WILL KEEP ON NURTURING QUESTIONS LIKE  WHAT IS THE PRECISE LEGAL RELATION BETWEEN ARTICLES CONTAINED IN HUMAN RIGHTS TREATIES AND ARTICLES ON TRADE LIBERALIZATION TREATIES? THE INCAPACITY OF RULES OF CONFLICT TO SOLVE SOME OF THE COMPLEX PROBLEMS ARISING IS NOT IN QUESTION. NOT ONLY BECAUSE THERE ARE CASES IN WHICH THESE RULES CREATE ANTINOMIES WITH NO CLEAR SOLUTION (I.E.: POSTERIOR GENERAL TREATY PROVISIONS VS. PRIOR SPECIAL TREATY PROVISIONS WITH CONTRADICTING OR NO CLAUSES OF CONFLICT) BUT, ALSO, BECAUSE THE CONSTRUCTION OF INTERNATIONAL REGIMES RUNS ON THE CONSTRUCTION OF A RELATIVELY SELF-CONTAINED SPECIALIZED LEGAL SYSTEM (APPLICABLE RULE) THAT OPERATES IN RELATIVE ISOLATION IN RELATION WITH OTHERS. AT THE SAME TIME, THEY ADVANCE DIFFERENT EFFICACIES DERIVED FROM COMPARATIVE INSTITUTIONAL ADVANTAGES (I.E.: WTO STRUCTURES FOR GRANTING OR SUSPENDING MULTILATERAL MARKET ACCESS) THAT HAVE AN IMPACT ON LEGAL RELEVANCE IN CASE OF INTERACTION. THESE INSTITUTIONAL IMBALANCES IN GLOBAL ARCHITECTURE CALL FOR EXPLORING, THEREFORE, HORIZONTAL SOLUTIONS TO COMPLEX RELATIONS, CONFLICTS AND ANTINOMIES AMONG THE DIFFERENT PACKAGES OF SPECIAL SECONDARY RULES THAT BIND THE OPERATIONS OF INTERNATIONAL INSTITUTIONS. IN THIS SENSE, GOING BACK TO THE SPECIFIC RIGHT TO HEALTH, THERE IS A WIDE VARIETY OF ADDITIONAL UNLIMITED LEGAL CONNECTIONS, WITH DIFFERENT DEGREES OF LEGAL INTENSITY, RELATED TO THE RIGHT TO HEALTH: SOME OF THE FIRST ONES EXPLORED BY UN PRACTICE ARE RIGHT TO WATER, FOOD, SEXUAL AND REPRODUCTIVE HEALTH,  LAW OF ARMED CONFLICT, DISASTER RELIEF, HUMANITARIAN ASSISTANCE, ASSISTANCE TO REFUGEES AND INTERNALLY DISPLACED PERSONS AND, MAINLY, POVERTY REDUCTION AND VULNERABLE OR MARGINALIZED GROUPS OF POPULATION. BUT THERE ARE DEFINITIVELY, AND INEVITABLY, MORE LEGAL RELATIONS TO FLOURISH IN THE COLLECTIVE PROCESS OF SOCIAL CONSTRUCTION AND UNDERSTANDING OF THE PROPER IDEA OF HUMAN RIGHTS (INDIVISIBILITY AND INTERDEPENDENCE). THE PROCESS OF DEFINING AND REFINING LEGAL IDEAS ON THE SPECIFICATION OF THIS HUMAN RIGHT IS A COLLECTIVE AND INSTITUTIONALLY DRIVEN PROCESS IN INTERNATIONAL ARCHITECTURE. THEREFORE, IN EXACTLY SIMILAR LEGAL TERMS, THESE TYPES OF ALREADY MAPPED AND EXPLORED INTERACTIONS COULD ALSO EXPLORE ADDITIONAL IMPACTS ON OR IMPACTS BY TRIPS OR ANY OTHER TREATY COVERED BY WTO ON THIS HUMAN RIGHT, OR ANY OTHER. THE CASE OF THE HUMAN RIGHT TO HEALTH IS AN EXAMPLE. THE INEVITABLE RESULT IS THE SHIFT OF PARADIGM IN GLOBAL GOVERNANCE TO A SCHEME OF SHARED AND COMPLEMENTARY COMPETENCES, FUNCTIONS AND JURISDICTIONS ACROSS THE BOARD OF INTERNATIONAL INSTITUTIONAL ARCHITECTURE.

IN THIS DIRECTION, NOTICE THAT THE GENERAL COMMENT DETERMINES THAT STATES PARTIES “SHOULD ENSURE THAT THE RIGHT TO HEALTH IS GIVEN DUE ATTENTION IN INTERNATIONAL AGREEMENTS AND, TO THAT END, SHOULD CONSIDER THE DEVELOPMENT OF FURTHER LEGAL INSTRUMENTS” (PARAGRAPH 39). IT ADDS THAT “IN RELATION TO THE CONCLUSION OF OTHER INTERNATIONAL AGREEMENTS” STATES PARTIES SHOULD TAKE STEPS “TO ENSURE THAT THESE INSTRUMENTS DO NOT ADVERSELY IMPACT UPON THE RIGHT TO HEALTH” (PARAGRAPH 39): “STATES HAVE AN OBLIGATION TO ENSURE THAT THEIR ACTIONS AS MEMBERS OF INTERNATIONAL ORGANIZATIONS TAKE DUE ACCOUNT OF THE RIGHT TO HEALTH” (PARAGRAPH 39). IN THIS SENSE, ARTICLE 22 OF THE ICESCR STATES THAT ECOSOC “MAY BRING TO THE ATTENTION” OF OTHER UN ORGANS AND BODIES “ANY MATTERS ARISING OUT OF THE REPORTS REFERRED  TO IN THIS  PART OF THE PRESENT COVENANT WHICH MAY ASSIST SUCH BODIES IN DECIDING, EACH WITHIN ITS FIELD OF COMPETENCE, IN THE ADVISABILITY OF INTERNATIONAL MEASURES LIKELY TO CONTRIBUTE TO THE EFFECTIVE PROGRESSIVE IMPLEMENTATION OF THE PRESENT COVENANT”. FINALLY, THE GENERAL COMMENT ADDS THAT INTERNATIONAL ORGANIZATIONS AND UN SPECIALIZED AGENCIES, SUBSIDIARY ORGANS AND PROGRAMMES “SHOULD COOPERATE EFFECTIVELY” WITH STATES PARTIES “IN RELATION TO THE IMPLEMENTATION OF THE RIGHT TO HEALTH AT THE NATIONAL LEVEL, WITH DUE RESPECT TO THEIR INDIVIDUAL MANDATES” (PARAGRAPH 64).
4.  THE EFFICACY OF RIGHT TO HEALTH 

THE INTERNATIONAL LEGAL RESTRAINTS ON PHARMACEUTICAL PATENT PROTECTION DERIVED FROM TRIPS (CONTAINED AND CONSTRUCTED) “FLEXIBILITIES” ARE ESSENTIAL FOR THE EFFICACY OF HUMAN RIGHTS IN THE SPHERE OF ACCESS TO MEDICINES IN THE DEVELOPING WORLD. HOWEVER, THEY CANNOT DELIVER RIGHT TO HEALTH WITHOUT COMPLEMENTARY STRONG PUBLIC HEALTH INFRASTRUCTURES AND STATE CAPACITY. THERE ARE NO RIGHTS WITHOUT RESOURCES AND PUBLIC PROCEDURES TO PROVIDE FOR THEM. TO HAVE A RIGHT TO HEALTH MEANS TO HAVE MECHANISMS TO ENFORCE IT AND THOSE MECHANISMS REQUIRE EXTENSIVE INFRASTRUCTURES AND A WELL ENDOWED INSTITUTIONAL CAPACITY THAT CAN ONLY BE PUT IN PLACE THROUGH FINANCE AND RESOURCES. PROVISIONS CONTAINED IN INTERNATIONAL INSTRUMENTS ON RIGHT TO HEATH ACKNOWLEDGE THAT RIGHT TO HEALTH IS HIGHLY DEPENDENT ON MANY FACTORS, PHASES AND PROCESSES, THAT DETERMINE ITS DEGREE OF EFFICACY : THE IDEA OF « FULL REALIZATION », ENSURING « FULL AND EFFECTIVE REALIZATION », « TO CREATE FAVOURABLE CONDITIONS AT THE NATIONAL, REGIONAL AND INTERNATIONAL LEVEL », « TO PROMOTE AND PROTECT THE PROGRESSIVE REALIZATION », « ADOPTION OF POSITIVE MEASURES IN ORDER TO SAFEGUARD THE FULL REALIZATION », «TO REDUCE THE POSSIBLE NEGATIVE IMPACT ON THE REALIZATION » AND SIMILAR ONES ARE IDEAS CONTAINED ON PROVISIONS THAT ACKNOWLEDGE AND REFLECT THE FACT THAT HUMAN RIGHT TO HEALTH IN THE FIELD (THE TERRITORY OF A STATE, BY DEFINITION) DEPENDS ON A FULL PACKAGE OF PUBLIC POLICIES. TO REDUCE THE SCOPE OF PATENT PROTECTION IN ORDER TO FACILITATE ACCESS TO MEDICINES IN THE DEVELOPING WORLD IS ONLY ONE PART OF THE PUZZLE OF INTERNATIONAL PUBLIC POLICIES TO PROVIDE FOR THE EFFICACY OF THE HUMAN RIGHT TO HEALTH. HUMAN RIGHT TO HEALTH MAY BE RELATIVELY IMMUNE TO WTO LAW IMPACTS TO THE EXTENT THAT WTO DEFINITIVELY SOLVES INITIAL PROBLEMS (FACILITATING COMPULSORY LICENSING AND PARALLEL IMPORTS…), DOES NOT CREATE NEW ONES IN THE FUTURE (I.E.: END OF EXEMPTIONS?) AND, EVEN MORE IMPORTANT, COORDINATES ITSELF HORIZONTALLY WITH WHO AND THE UN HUMAN RIGHTS SYSTEM IN ORDER TO SOLVE NEW ARRIVING LEGAL ISSUES. THERE IS A COLLECTIVE EFFORT TO FIND A BALANCE AT WTO STRUCTURES AND PROCESSES SINCE 2000-2001. LETS SEE WHAT COMES WITH THE FUTURE  AND LETS SEE IF THAT BALANCE IS AS DYNAMIC AS SOCIETY’S DEMANDS. BY NOW, THE NEW KEY FUNCTION OF TRIPS IN RELATION WITH PUBLIC HEALTH IS NOT TO OBSTRUCT THE TRANSFER OF TECHNOLOGY, PRODUCTION, AND EXPORT & IMPORT OF GENERICS TO COUNTRIES. OF COURSE, THERE IS SPACE AND AVAILABLE REGULATORY TOOLS TO ASK FOR MORE, BUT THIS IS ANOTHER QUESTION NOT AIMED AT IN THIS STUDY. 

IT IS IMPORTANT TO UNDERLINE, HOWEVER, THAT ACCESS TO MEDICINES, TREATMENT AND PREVENTION ONLY PARTIALLY DEPENDS ON THE MULTILATERAL TRADE SYSTEM. WTO NEW LEGAL REFORMS AND CHANGES ARE AN ADDITIONAL LEGAL FACILITY, IF WE WISH TO SAY, TO EASE THAT ACCESS, BUT NO MORE AND NO LESS THAN THAT. THE CORE OF ‘PUBLIC MANAGEMENT OF HUMAN RIGHT TO HEALTH’ STILL RESIDES IN THE EXISTENCE OF EFFICIENT PUBLIC HEALTH INFRASTRUCTURES AND SUFFICIENT PUBLIC RESOURCES TO PROVIDE ACCESS, TREATMENT AND PREVENTION. IN THIS DIRECTION, THE LEVEL ALLOCATION OF PUBLIC RESOURCES TO RIGHT TO HEALTH UNDER ICESCR IS FORMALLY LINKED TO PROCEDURES OF VIOLATION ARTICLE 12 (PARAGRAPH 47). THE GENERAL COMMENT STATES THAT THERE IS A STATE OBLIGATION “TO TAKE THE NECESSARY STEPS TO THE MAXIMUM OF ITS AVAILABLE RESOURCES” DERIVED FROM ARTICLE 12.1 AND ARTICLE 2.1: “A STATE WHICH IS UNWILLING TO USE THE MAXIMUM OF ITS AVAILABLE RESOURCES FOR THE REALIZATION OF THE RIGHT TO HEALTH IS IN VIOLATION OF ITS OBLIGATIONS UNDER ARTICLE 12”. ADDITIONALLY, IN CASES THAT “RESOURCE CONSTRAINTS” MAKE “IMPOSSIBLE” FOR A STATE “TO COMPLY FULLY” WITH OBLIGATIONS, THE STATE HAS TO BEAR THE BURDEN OF “JUSTIFYING THAT EVERY EFFORT HAS… BEEN MADE TO USE ALL AVAILABLE RESOURCES AT ITS DISPOSAL IN ORDER TO  SATISFY, AS A MATTER OF PRIORITY, THE OBLIGATIONS”. THIS JUSTIFICATION IS EXCLUDED FROM NON-COMPLIANCE ON CORE OBLIGATIONS, WHICH ARE “NON-DEROGABLE” (PARAGRAPH 47).
HUMAN RIGHTS ARE HIGHLY DEPENDENT ON MANAGEMENT AND RESOURCES THAT DERIVE FROM FUNDING. THEREFORE, INEVITABLY, HUMAN RIGHT TO HEALTH AT A GLOBAL SCALE IS DIRECTLY DEPENDENT ON CHANGING THE RULES OF THE GAME OF WORLD REDISTRIBUTION. THE DIVERSE PLURALITY OF INITIATIVES LIKE THE WHO AND THE JOINT UNITED NATIONS PROGRAMME ON HIV/AIDS, OR OTHER PUBLIC-PRIVATE PARTNERSHIPS AS THE GLOBAL FUND TO FIGHT AIDS, TUBERCULOSIS AND MALARIA AND SIMILAR REGIONAL AND SUB-REGIONAL INTER-STATE INITIATIVES ARE MERE PALLIATIVES OF GOODWILL. IT IS INTERESTING TO NOTICE THAT ARTICLE 2.1 OF ICESCR STATES THAT “EACH STATE PARTY “UNDERTAKES TO TAKE STEPS, INDIVIDUALLY AND THROUGH INTERNATIONAL ASSISTANCE AND CO-OPERATION, ESPECIALLY ECONOMIC AND TECHNICAL, TO THE MAXIMUM OF ITS AVAILABLE RESOURCES, WITH A VIEW TO ACHIEVING PROGRESSIVELY THE FULL REALIZATION OF THE RIGHTS RECOGNIZED IN THE PRESENT COVENANT BY ALL APPROPRIATE MEANS”. THE GENERAL COMMENT ADDS THAT “DEPENDING ON THE AVAILABILITY OF RESOURCES, STATES SHOULD FACILITATE ACCESS TO ESSENTIAL HEALTH FACILITIES, GOOD AND SERVICES IN OTHER COUNTRIES, WHEREVER POSSIBLE AND PROVIDE THE NECESSARY AID WHEN REQUIRED” (PARAGRAPH 39). THE GENERAL COMMENT EMPHASIZES  “FOR THE AVOIDANCE OF ANY DOUBT” THAT “IT IS PARTICULARLY INCUMBENT ON STATES PARTIES AND OTHER ACTORS IN A POSITION TO ASSIST, TO PROVIDE “INTERNATIONAL ASSISTANCE AND COOPERATION, ESPECIALLY ECONOMIC AND TECHNICAL”” WHICH ENABLE DEVELOPING COUNTRIES TO FULFIL THEIR CORE [OBLIGATIONS] AND [“OBLIGATIONS OF COMPARABLE PRIORITY”] INDICATED IN PARAGRAPH 43 AND 44” (PARAGRAPH 45). THIS REFERENCE RELATES TO ARTICLE 2.1 OF THE CONVENTION.  IN THIS DIRECTION, WORLD INTER-STATE REDISTRIBUTION IS UNAVOIDABLE IN ORDER TO DELIVER THE RIGHT TO HEALTH AL A GLOBAL SCALE. THE PRIMARY RESPONSIBILITY FOR PROMOTING AND PROTECTING ALL HUMAN RIGHTS RESTS WITH STATES. HOWEVER, THE CAPACITY OF THESE SOCIAL ARTEFACTS IN THE  DEVELOPING WORLD NOT ONLY IS IT NOT BEING STRENGTHENED BY (DIMINISHING) OFFICIAL AID FROM THE DEVELOPED WORLD BUT IS BEING ERODED THROUGH THE POLICIES DEPLOYED BY THESE STATES THAT, PARADOXICALLY, ARE ALSO PROGRESSIVELY LOOSING CAPACITY (TAX EVASION, FISCAL COMPETITION AND OTHER UNATTENDED ECONOMIC FACTORS) AS A RESULT OF TYING THEMSELVES TOO TIGHT TO THE QUITE SIMPLISTIC AND ROUGH LEGAL MASTS OF INTERNATIONAL LIBERALIZATION. DERIVING FROM THIS SCENARIO, EVEN DEVELOPED COUNTRIES ARE FACING SEVERAL TROUBLES TO KEEP ON DELIVERING AND PROVIDING BASIC (WELL HISTORICALLY ESTABLISHED) HUMAN RIGHTS TO THEIR POPULATIONS; AMONG OTHERS THE RIGHT TO HEALTH. 
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