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Abstracts：Conflict between patent right of AIDS drugs and AIDS patients’ right to treatment is not only the contradiction of private right and human right but also the battle between private interests and public interests. The globally-accepted fundamental human rights should be the moral criterion of intellectual property law, which shall be constructed based on fundamental human rights.  

I. Question-raising    

Ever since the late 20th century, AIDS has risen to be a focus concerned by the governments of all countries and the public. Statistics from the 2004 Report on the Global AIDS Epidemic published by UNAIDS in July 2004 indicate that the in 2004 over 38 million people have been infected with AIDS. In 2003, more than 4.8 million people were infected with AIDS, of which, 2.9 million people died, which year has witnessed most rapid growth of AIDS carriers ever since 1981 and AIDS is still aggressively expanding its coverage in the world. From the breakout of AIDS to 2004, more than 20 million people have died from AIDS, and the death toll is still growing. At present, over 85％ of the world population are distributed in developing countries and 95% of the AIDS patients live in developing countries, where over 8000 people died of AIDS and over 1500 people are infected with AIDS and other diseases like malaria each day. Solution to the public health concern shall be worked out immediately for the developing countries, for example, the South Africa, where 250,000 people died from AIDS in 2000, and currently one out of ten people there have been infected with AIDS. It is estimated that the AIDS carriers in China has reached 850,000, including about 200,000 AIDS patients. It is also estimated that the AIDS patients in China by the end of 2006 will climbed to more than 300,000. In 2010, the AIDS carriers will probably reach or exceed 10 million in China. Furthermore, in some African countries, India, China and Brazil, the AIDS situation is serious. 
 AIDS has caused grave public health crisis in some countries, on the one hand, the HIV/AIDS carriers are on the rise, one the other hand, there are no effective measures to control. Though there are a few newly developed effective AIDS drugs on the international market, however, due to the patent right and high price, they are unable to be widely applied in the treatment of AIDS, thus causing the conflict between the patent right of AIDS drugs and the health right of HIV/AIDS patients. As AIDS is an infectious disease severely threatening the public health and spreading rapidly, the conflict not only involves the health right of the disadvantageous group (HIV/AIDS) but also involves the health right of the public. This paper plans to expound the issue from the human rights angle.  

II. Conflict between the patent right and health right 

(i) Health right is a fundamental human right 

Health right is a fundamental human right; however, due to the ambiguous definition of health, the health right is therefore difficult to define. Nevertheless, health right can be inspected by relevant international human rights laws, for example, Article 25 of Universal Declaration of Human Rights  (1948) provides that “Everyone has the right to enjoy the living standard to maintain the health and welfare of himself and his family, including food, clothing, accommodation, medical treatment and necessary social services; to enjoy social security in the event of unemployment, diseases, widowhood, aging and becoming unemployed in other uncontrollable situations; mater and children have right to enjoy special attendance and assistance; Article 12 of International Covenant on Economic, Social and Cultural Rights (1966) provides that “Everyone is entitled to the highest physical and mental health standard
. Furthermore, International Covenant on the Elimination of All Forms of Racial Discrimination (CERD) (1965)
, Convention on the Elimination of All Forms of Discrimination against Women (1979)
, The Convention on the Rights of the Child (1989)
 and many international human rights conventions have incorporated relevant provisions on health rights. From those stipulations, “health right has relevance to both economic rights and social rights as well as cultural rights”, which intends to prevent his/her health against social and economic discriminations, thus being of economic and social character”
. Therefore, the health right as the fundamental human right is not the right to health but peoples’ access to various facilities, articles, service and conditions to achieve the highest possible health standard. The health right has many folds of content, one of which is the right to prevent against, cure and control the disease, including the right to basic medicine
. Access to treatment is a fundamental right of health right. Due to the large number of HIV/AIDS carriers and its great threat on the health of the whole people, the right to treatment of HIV/AIDS deserves special attention.   

(ii) Justification of patent right protection 

“An incidental fact is: people need food, clothing and accommodation, which are not affluent and easy to obtain but limited and rare, either obtained after its growth or from nature or produced by people’s hard work. Only these facts necessitate property right system at certain lowest limit and special regulations on respect of such system. 
 Legal system of patent right is such a regulation protecting property right. The invention of patent satisfies people’s consumption demands and spurs the development of science and technology, promotes the economic growth and enhances the productivity. However, it is by no means easy to obtain a patent, where collective scientific research and large-scale risk investment are demanded and large amount of manpower and finance will be spend. It costs long time to have an invention. Statistics from PhRMA indicates that, on average, it needs $0.5 billion and 12 to 15 years to put a new AIDS drug onto the market, therefore, the inventor needs to recover the investment and obtain returns.” Legal protection on property right creates impetus to effectively utilize the resources”
. The patent legal system provides the inventor has exclusive right to the technical program it invents and gives protections, which is, in fact, an impetus to the inventions from the angle of economic benefits and a return to what the inventor has contributed. Endowed with patent right, the patent owner obtains returns from the production and implementation of patents on the strength of its legal monopoly situation. In addition, such encouragement to those inventors will also spur those potential inventors to engage themselves into the invention and creations. All in all, the justifiability of patent right protection just lies in patent’s great drive to the society and painstaking efforts to get a patent.  

(iii) Conflict of patent right and health right 

Generally speaking, patent right and health right are not contradictory, but consistent in their nature. However, we are facing a different situation. Only by viewing the relationship between patent right of AIDS drugs and AIDS carrier and patients’ right to treatment we can prove this. Based on the criterion of aforesaid international human rights convention, the current intellectual right legal system is threatening the human rights protection more and more obviously. 
, reflected in the following facts: first, the price of AIDS drugs has become a great barrier for the poor patients to have the right to treatment. When developed countries with advanced technology, abundant reserve of fund and talents have developed new AIDS drugs, since patents right endows an “exclusive” right to the manufacturer, the manufacturer prices the drug at will to obtain high return in monopolist profits, then drugs become unaffordable for those living in developing countries, thus generating the contradiction and opposition between patent right and the patients’ right to treatment. In addition, such practice prevents the further popularization and wide adoption of patented technology in pharmic treatment against AIDS, thus monopolizing the treatment technology. For patent is a grant that confers upon the creator of an invention the sole right, the patent owner always tries to curb its transmission and prevents others from obtaining the patented technology of the drugs. For example, before the promulgation of Trade-Related Aspects of Intellectual Property Rights (TRIPS), most of the developed countries grant patent to the medicine, while many developing countries do not. And, some countries that grant patents do not patent the medicine but the manufacturing process of the medicine, which eventually provides legal support for the existence of cheap generic drug. After the issuance of TRIPS, generic drug is deprived of legal support
, and there is no hope for the people living in developing countries to obtain cheap medicine. Furthermore, as driven by the market and commercialization of patented products, the research and development of patented medicine are primarily for those diseases with high return while the diseases with low return are neglected. Though there is a large number of HIV/AIDS carriers, most of them are in developing countries with poor purchasing power. And, due to the difficulty in dealing with AIDS, many pharmaceutical plants prefer researching into and producing medicine for those commonplace diseases to optimize their returns to developing medicine for AIDS. Hence, it is really difficult to realize the right to treatment of HIV/AIDS.

Under the international background, such conflict is not merely the contradiction of supply and demand and the blockade of technology; the conflict is in nature the contradiction between primate right and human right, between private interests and public interests. As indicated above, the patent right legal system is set up with a view to encouraging competition and pursuing efficiency by confirming the monopoly of patent to protect the economic interest of patent owner. It is undoubtedly beneficial for the social development; however, it is not all that reasonable. This is because the encouragement of competition by patent right limits the competition to some extent and the final beneficiary will be those born with advantages in capital, education and social resources. The result of such competition, where reflects the law of survival of the fittest, will make the strong stronger and the weak weaker. “A common lower-limit moral criterion because of its lower-limit requirement will coexist with numerous cultures harmoniously. 
 When thousands of HIV/AIDS patients, especially those living in the poverty-stricken areas are desperate for expensive medicine, human being’s ethics is offended. To hunt for economic benefits by sacrificing the interests of some people, especially the HIV/AIDS group, is inconsistent with the motto of “just and fair”, the moral requirement of human beings. The patent, especially those medicines to cure such hazardous diseases as AIDS, is not only the patent of its owner, but the patent of the whole society and all human beings. Under such circumstance, the economic benefit of the minority is inconsistent with the public interests. The patent right legal system should not only protect the individual’s property but act as a weapon to promote the social progress and safeguard the public interests. Intellectual property including the patent right shall be the equity of private interests and public interests. 

III． Solution to the conflict between patent right and health   right from the human rights perspective 

(1) Conceptual Solution
The endowment and protection of the patent right are bonus to those inventors and the connotation as well as the consequence of intellectual economic times for boosting the technology advance. Patent right is private right while 
 health right is a basic human right closely linked to people’s right to life and right to existence. Both patent right and health right have their justifiability and both of them have been widely accepted by the international society. “However, this does not mean jurisprudence should regard all interests are of the same level nor mean all quality evaluations are impracticable. For example, the interests of life is a judicial precondition to protect other interests (especially all personal interests), hence it shall be deemed as an interests superior to property. ”
 When there is contradiction and conflict between patent right, the right to protect the property right and the health right, the right to protect men’s health or even life, how to resolve it? I think, health right shall take precedence over patent right. The intellectual property including the patent right not only safeguards the property right but also safeguards the social benefit because: firstly, health right has precedence over patent right in right itself and the legal nature of intellectual property is the private right. Compared to patent right, one of the property rights, health right has more direct relationship with men’s life, existence and development. “Intellectual property is preferably used as a tool to help the nation and society to realize people’s economic and social right, however, under any circumstances, the protection of men’s most fundamental right should not be inferior to intellectual property. Intellectual property is a right granted by the government within a time limit (at least it is the case for patent right and copyright) but human right is an inalienable permanent right”
 Compared to patent right, health right has priority in legal interest, because among all rights, the right to life and health is the foremost. As a fundamental human right, health right is supposed to have priority against private right and patent right that is primarily property right. Secondly, the conflict between the patent right and the AIDS carrier and AIDS patients’ right to treatment. Under the modern circumstance, especially when AIDS has evolved to be a serious public health concern in the developing countries, it is no longer a mere conflict among rights but contradictions between private interests and public interests, where a question is raised, that is, whether the intellectual property legal system needs the moral criterion and the protection of intellectual property should be constrained by human right criterion. In my opinion, based on the priority of human rights, the globally-accepted fundamental human right is the moral criterion of intellectual property legal system, which also means the system protecting the property right in the patent right shall be constructed based on the fundamental human right without deviating from he fundamental human rights or solely or exceedingly pursue the private interests. “The value of law is to guarantee people’s equal right to life, freedom and dignity; patent is designed to protect the interests of the patent owner, however, it is should not meet that purpose at the cost of sacrificing the public interests and neglecting the right to co-existence and co-development of the human beings. Therefore, the protection on human right should be the first question that the patent right shall consider”
 This is just the natural requirement and consequence of human right progress.  “A community one belongs to shall continues, which is indeed his self-interest, however, a community should continue in such a manner that all members exist at the highest possible living standard, which does not meet his self-interest.”
 The disputes between the multinationals and the South Africa prove that the patent right has moral criterion that is supposed to meet the modern human rights criterion. The case is a triumph of human rights against patent right.
 “A sound legal system should meet the requirement of justice and morality” 
 . Though intellectual property law stresses the balance between private interests and public interests in its purpose of establishment, but, in fact, deviates from its initial purpose in its system construction.   

(2) Systematic Solution 

“No enough information will be produced without legal monopoly; however, if with legal monopoly, not much information will be utilized. ”
 Intellectual right is such a sword with two blades—too little protection will fail to encourage and compensate the creator, however, too much protection will give rise to the conflict and contradiction between the fundamental human rights including the health right and accelerate the social imbalance and further intensify the polarization as well as threaten the living of the disadvantageous in the society. It has aroused attention from the international society in early times.  TRIPS agreement realizes that the basic public policy of the protection system on intellectual property in all countries include the development objective and technical objective, and the protection of intellectual property should contribute to the social benefit.
 Since TRIPS agreement fails to ease the contradiction between developing and developed countries in the protection on patented medicine and the medicine of infectious diseases including AIDS, it has been widely criticized by the international society as a “great success of the developed countries and great loss to the developing countries” 
 Because the developing countries appeal to the solution to patent right and health right, WTO Council of Ministers approved Doha Declaration on TRIPS Agreement and Public Health in November, 2001, which indicates that the developing countries and the most underdeveloped countries are facing a serious public health problem, admits the affection of patent right protection on the drug prices, addresses more importance to public health than to the patent protection of medicines and agrees that the patent right protection shall not set a barrier for the protection of public health. The General Council of WTO issued Decision on implementation of Doha Declaration on TRIPS Agreement and Public Health Pa.6 in August, 2003, which allows those member countries without or without enough pharmaceutical capabilities to import the non-patented generic drug to cure the disease under specific circumstances, meanwhile, the Decision allows all member countries to produce patented medicine based on compulsory license system in case of the breakout of AIDS, tuberculosis and other infectious diseases and export the medicine to those countries in urgent need of medicine.  It shall be admitted that Declaration and Decision ease the contradiction between patent right and public health to a great extent and considerably lower the price of patented drugs for infectious diseases that may cause public health concern. However, these does not fundamentally eradicate the contradiction between patent and public health, for Decision adds rigorous condition on the compulsory license and parallel import and Decision is extremely uncertain as to the interpretation of the scope of infectious disease and of the public health crisis as well as the how the developed countries provide cheap medicine and technical support to the developing countries. 
 All of these will set barrier in the further operations.

To eradicate the contradiction between patent right and public health right, we need the support and understanding from all of the patients, patent owners, pharmaceutical factories and the public, however, the responsibility of the state is essential. “Uphold the right to the intellectual property; maintain the balance of the consideration system of intellectual property to realize win-win philanthropic objectives is the common responsibility of the society. The scope of such balance of the intellectual property law is also the scope of responsibility of modern countries to adjust the intellectual property expansion. Intellectual property law shall redefine the equity responsibilities for modern countries, which shall become the theme of constitutionalism of modern state following the rule of law and the international society at large”
 In fact, it is only state that can play important role in the conflicts settlement. The state’s consciences to its duties, and practice of its duties determine how well it realizes the public health right. In my opinion, a patent protection system established by a state on the drugs involved in the public health concern to cure diseases like AIDS, tuberculosis, malaria and SARS shall include the following at least (a) regulations on the exceptions to patent right protection. Public welfare is an exterior bound that individual rights distribution and exercise shall never surpass, or the whole country will suffer great loss.  To set a proper balance between individual right and public welfare is one of the primary considerations for justice.
 The protection and implementation of patent right are unexceptionally constrained by the public welfare, so there are exceptions to the patent protection, that is, public health, which is not constrained by the patent right. Doha Declaration and Decision allow that, when conflict between right to public health and patent right that cannot be settled arises, flexible interpretations in favor of public health will be given to TRIPS agreement. As a result, all countries have legal reference in compulsory license and parallel import. (b) public-interest-patent-purchased-by-government-system. When the patent of a medicine has direct relations with the public health, the government may purchase under the name of public protector and then allows the pharmaceutical factories to produce for free or at low price so as to make such patented products for public consumption.  (c) policy support system. When a medicine involves the public health, the state may give supporting policies on its research, production and selling, such as, tax reduction and exemption; granting of no-interest and low-interest loans. If necessary, the government will fund the research and development. (d) Encouragement system. For inventors with outstanding contributions to the public health, the state will give spiritual and material bonus, such as academician, honored citizen; Nobel |Prize, national highest science and technology prize; special allowance of the government.

When celebrating the great success of human rights criterion in the intellectual property system, we are aware that there is still a long way to go. Here, I conclude my paper with a motto: We review our ideas in the sunshine of the heaven and apply them in the shades on the earth.  

� Professor, Law School of Jilin University


� UNAIDS, 2004 Report on the global AIDS epidemic, available at http://www.unaids.org/bangkok 2004/report.html


� This clause requires all contracting parties to take steps to realize the health right, including: (a) reduce the fetal death rate and infant mortality rate to guarantee children’s healthy growth; (b) improve the environmental sanitation and industrial sanitation from all aspects (c) prevent, cure and control epidemics, endemic, occupational disease and other diseases (d) guarantees that everyone has access to medical treatment when ill. 


� Clause 5 of the convention requires all contracting parties to ban and eliminate all forms of racial discrimination and guarantees all people are equal under law despite of their nations, skin colors or races, especially……enjoy the right to public health, medical treatment, social security and social services……


� This clause requires all contracting parties to guarantee women’s access to all kinds of health care services and any other proper services on the precondition that men and women are equal. 


� Clause 24 of such convention requires all contracting parties to guarantee children’s access to the highest standard of health as well as medical and rehabilitation facilities, so as to ensure that no child has been deprived of the right to health protection.


� 〈International Covenant on Economic, Social and Cultural Rights〉and its Implementation, Ge Mingzhen, CHINA SOCIAL SCIENCES PRESS , 2003 edition, P. 70 


� Refer to the general opinions approved by Committee on Economic, Social and Cultural Rights  2000 14: E/C.12/2000/4


� [UK] Hart: The Concept of Law, Encyclopedia of China Publishing House, 1996 edition, P. 192 


� [US] RA Posner: Economic Analysis Of Law (Vol.1), Encyclopedia of China Publishing House ,1997, P.40 


� In fact, as early as in 1948, Universal Declaration of Human Rights has differentiated the rights of scientific inventors and people’s rights to share the technical advance and the benefits it generates. Such differentiation indicates the possible conflict of the rights of the two. As provided by its Clause 27, “(i) everyone has the right to participate in the cultural life of the society, enjoy arts, share the technical advance and the benefits it generates (ii) everyone has the right to protect the spiritual and material benefits from all science, literature and artistic work he creates”. In addition, such legislative sequence also represents that human right is superior to patent right. 


�Article 28 of TRIPS provides that “a patent grants its owner following exclusive rights: (a) if the object of a patent is product, prevents the third party from producing, using, pricing and selling or importing such product for the above purposes without consent of the patent owner. (b) if the object of a patent is method, prevents the third party from using such method without consent of the patent owner and prevents the using, pricing and selling or importing of the method for the above proposes.” According to such provision, the protection scope of the patented medicine expands to the medicine itself, thus outlawing the production and selling of genetic drug in developing countries.


� [UK]A·J·M·Milne: Men’s Right and Diversity――Human Right Philosophy, Encyclopedia of China Publishing House, 1995 edition, P. 10 


� TRIPS indicates clearly in its preface, such as “recognize intellectual property belongs to private right”, which is also a clear definition on the legal character of intellectual property.


� [US]E·Bodenheimer:  Jurisprudence, Legal Philosophy and Legal Means, China University of Political Science and Law Press, 1999 edition, P.400 


� See CIPR September, 2000: introduction of (Integrating Intellectual Property Rights and Development Policy). This report is the first report taking its stand on the developing countries but sponsored and prepared by developed country (UK). This report discusses how to establish an Intellectual Property Rights protection system to benefit the developing countries.  Available at http://www.cptech.org/ip/health/econ/cipr.html


�  Intellectual Property Rights’ Rationality, Risk and Future Modes, edited by Li Yang , Law Press, 2003, P.201.


� [UK]A·J·M·Milne: Men’s Right and Diversity――Human Right Philosophy, Encyclopedia of China Publishing House, 1995 edition, P. 51


� In 1997, South Africa approved Amendments to Administration on Drugs and Related Articles with a view to lowering the price of AIDs drugs, which provides that South Africa is entitled to impose compulsory license on the patented drugs and to obtain cheaper drugs from parallel import from other countries. In 1998, 39 multinational pharmaceutical corporations put an action against South Africa government for its import of common named AIDS medicine breaches TRIPS agreement and infringes the patent right of drugs. The action of these corporations was heavily blamed by the international society and over 300,000 people from more than 130 countries signed on the petition appealing to the corporations for revocation of action. European Parliament also adopted a solution to urge the revocation of such action. US also deleted South Africa from 301 special terms. The attitude of international society compelled these corporations to revoke actions unconditionally in 2001and lowered the drug prices considerably in Africa spontaneously. See Global Public Health Crisis, Intellectual Property Right International Protection and WTO Doha Declaration by Feng Jiehan, published in Law Review, Vol.2, 2003. The international attitude in the case of South Africa reflects the commonplace morality and affection of human beings; right to health is the basic human right that generally accepted and respected by the human beings, which is also the moral and human criterion that the Intellectual Property Right legal system should follow.


� [UK] Hart: The Concept of Law, Encyclopedia of China Publishing House, 1996 edition, P. 200


� [US] Law And Economics by Robert D．Cooter & Thomas. Ulen, Shanghai JPC Bookshop 1994, P.185 


� Article 7 of TRIPS: “The protection and implementation of intellectual property shall contribute to the technical innovation, transfer and transmission, contribute to the mutual benefits of the inventor and user of the technical knowledge and contribute to the social and economic welfare as well as the balance between rights and duties. This article requires balance between protection of owner’s right and user’s right. 


�  Legal system of WTO by Zhao Weitian, Jilin People’s Publishing House , 2000 edition, P. 411 


�  For example, the Decision adds rigorous conditions that it is only applicable in case of emergencies and other urgent situations; duties and conditions of the two parties involved in the parallel import; evaluations on the production capability in the pharmacy field.  


�  Justification of Intellectual Property Right ――Discussion on the Consideration and Equity in the Intellectual Property Law by Xu Xuan, published on Social Sciences in China, Vol.4, 2003 


�  Refer to [US]E·Bodenheimer Jurisprudence, Legal Philosophy and Legal Means, China University of Political Science and Law Press, 1999 edition, P.298 
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