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The publication in 1994 of the General Comment No 24 by the Committee of Human Rights was one of the most important events in general debate concerning reservations to the international human rights treaties.
 In this document the Committee presents its remarks on some problems which arise on practice with reservations to the International Covenant on Civil and Political Rights. This monitoring body stress that among the other that: 

a) the human rights treaties have special character;

b) the Vienna Convention on the Law of Treaties (1969, 1986) gives not satisfactory results on the filed of the reservations to the human rights treaties, specially the provisions on the role of States objections;

c) very often it is difficult to distinguish if the State's statement is a reservation or a declaration;

d) the Committee has the legal authority to make determinations concerning compatibility of reservation with the object and purpose of the Covenant;

e) the Committee, as the monitoring body, can decide about the consequences of the impermissibile  reservation;

The Committee's attitude followed by its jurisprudence had met with a vivid reaction of the scholars, the other UN-bodies, and some of the States Parties to the Covenant on Civil and Political Rights
. Special critiques came from the Special Rapporteur of the International Law Commission - Professor Allan Pellet.
 The effect of his research was broadly discussed and commented not only during meetings of the ILC but also beyond this body. His point of view is not a formal or official voice of the whole Commission, but it  has strongly influenced the ILC's work on this topic. According to the Special Rapporteur's proposition, since 1997 Commission has been engaged in preparation of the Guide to Practice - a document which should clarify situation on the field of reservations, declarations and objections, helping states and monitoring bodies to use this instruments in a more common and similar way.

Recently some new arguments to the discussion have been submitted by Professor Francoiçe Hampson in her working paper prepared for the request of the Sub-Commission on the Promotion and Protection of Human Rights.
 Her report summarize practice of the treaty bodies of the six main UN's human rights  conventions (the seventh - The Committee on the Rights of Migrant workers and Members of their Families was not taken up for consideration because it has just started to operate)   as well as reservations submitted to all seven core treaties. 

Findings of those three different organs differ at some points.  First of all, the Special Rapporteur of the ILC and the ILC itself have to elaborate a common approach concerning reservations to all multilateral treaties. 

Prof. Hampson was investigated only the UN human rights core treaties. 

The Human Rights Committee, as a monitoring body, is faced with states reports concerning implementation of the CCPR and individuals petitions, so it has  assumed its own attitude as a response to State Parties practice.
 Notwithstanding that General Comment No 24 includes some statements that could be broadly understand as concerning all human rights treaties actually it mainly address the CCPR.

Special nature of human rights treaties
The Committee underlines differences between human rights treaties and other multilateral conventions. In human rights law, except multilateral obligation between themselves, States  Parties undertake special obligations to guarantee rights of individuals. This fact rises certain problems with applicability of the Vienna Convention on the Law of Treaties which regulates mostly inter-states relations.  It has to be said, that the HRC do not totally throw away rules and provisions set up in this codification of international law. In contrary,  it use them, showing at the same time its deficiency.

The Special Rapporteur and many of the members of the ILC defends achievements and practice based on the Vienna regime, however they also see its lacunae and ambiguities. For them, the problem of unity or diversity of the reservations regime seems to be a little bit artificial. Prof. Pellet in his second report provided an analysis of this problem. He did not accept arguments of human rights specialists and  stated the Vienna regime was created to be applied universally and without exceptions. What is  more, States Parties  to human rights treaties including the CCPR did not establish special regime. The question of applicability of the Law of Treaties is the most problematic to the three main areas: acceptance of reservations, objections to reservations and the effects of acceptance of reservations and objections. 

In the Preliminary Conclusion adopted in 1997, the Commission  reiterated its view concerning applicability of the Vienna Convention regime to reservations  including reservations to human rights treaties.  Flexibility of that regime is a reason to its suitability to the requirements of all treaties.
 

Also Prof. Hampson seems to be not convinced about diversity of regimes applying to different kind of treaties and accepts the Vienna Convention as a the "starting point to any discussion".
 

Definition of reservations



In the text of the General Comment, the Human Rights Committee has raised the problem of clarification between different unilateral statements of States Parties.
 According to the Vienna Convention it was underlined that "[...] regard will be held to the intention of the State rather, than the form of the instrument. If the statement, irrespective  of its name or title, purports to exclude or modify the legal effect of a treaty in its application to the State, it constitutes a reservation.[...]". For example the Committee does not treat as a reservation  a statement (even if titled "reservation") concerning the limits of competence of this body to acts and events occurring after entry into force the CCPR for reserving State.

This question was first discussed during the 49th session of the ILC in 1997
 and much more profoundly in 1998 during the next one. Unless not mentioned in the text of the Preliminary Conclusions adopted during the 49th session, finally has been broadly elaborated in the draft of the Guide to Practice in 1998.
 The definition proposed in this text is deeply rooted in the Vienna Convention. The Guide includes also definitions of interpretative declarations, and others unilateral statements of states.

There are no differences between the HRC and the ILC in understanding what kind of state's statements shall be classify as reservations. 

Permissibility of reservations

The HRC as well as the ILC and the Special Rapporteur of the Sub-Commission are unanimous on the question of permissibility of reservations. Because the CCPR and the First Optional Protocol neither prohibits reservations nor mentions any type of permitted reservations, this kind of unilateral statements is permitted. In case of to the Second Optional Protocol to the CCPR, there is no possibility of submissions of reservations, however some of its provisions permit reservations concerning certain possibilities of death penalty during wartime and certain procedural obligation of states. 

Quite important is however,  that reservations can be raised only in specific moments. The definition of reservation proposed by the ILC in the Practice Guide provides a list of this situations. They are: signature, ratification, formal confirmation, acceptation, approval or moment of acceding to a treaty. How delicate is this issue, has been shown in case of Trinidad and Tobago when this State Party denounced and immediately re-accedes to the Optional Protocol to CCPR with reservations which were not entered earlier. 

It has to be stressed that in the purpose of equality of obligation of all States Parties, reservations should be withdrawn at the earliest possible moment. The Committee requests also that all information concerning action which has been taken to review, reconsider or withdrawn reservations should be included to the periodical report. 

The provisional text the Guide to Practice consist provisions on withdrawal of reservations reproduced from the 1986 Vienna Convention. This question did not rice the tensions.

Object an purposes test

One of the biggest problems arise in the moment when it has to be proven that some reservation are permissible as compatible with the purpose and object of the treaty.  The question is who can decided about it, what are the effects of this finding. 

The test of compatibility is based on the Vienna regime (art. 19 (3) in fine). Up to the Human Rights Committee "the object and purpose of the Covenant is to create legally binding standards for human rights by determining certain civil and political rights and placing them in a framework of obligations which are legally binding for those States which ratify; and to provide an efficacious supervisory machinery for the obligations undertaken." In opinion of the HRC each of the many articles and their interplay secures the objectives of the Covenant.
 The General Comment includes some examples of reservations which are compatible witch the object and purposes and some which are not. As not compatible the Committee classified reservations to some peremptory norms included in the Covenant; reservations to guarantees of Covenants rights (especially duty to present reports on implementation of the treaty and procedures under the First Optional Protocol). Quite often reservation is submitted in purpose to ensure that ratification or accession of the treaty will not be followed by any changes in the internal law of a State. The Committee underline that this kind of state's practice, especially so-called general reservations not only raise certain problems of interpretation  but often undermines effectiveness of the Covenant.

The Committee accepts as not violating the purpose and object of the CCPR, reservations to the Optional Protocol which exclude  examination of an individual  communication when the same matter has already been  examined under some other, comparable procedure. The condition for acceptance of this kind of reservation is for the Committee  identity of the right and the object - matter deriving from the Covenant and from  another international treaty.
 However,  according to the Committee states should not to determine by themselves through the reservation or another statement that the meaning of a provision of the Covenant is the same as that given by any other international treaty body.
 

The General Comment consist also remarks to derogable and non-derogable rights in the Covenant. The opinion that there are no automatic correlation between reservations to non-derogable provisions and reservations which offend  against the object and purpose of the Covenant has been recently supported by Prof. Hampson in her report.
  

The Preliminary Conclusions of the ILC  underlines that "the object and purpose of the treaty is the most important of the criteria for determining the admissibility of reservations".
  

The rapport of Prof. Hampson gives a wide description of relationships  between content of the human rights treaty and applicability of the compatibility test. Actually she shares opinion of the Committee. She stress among the other, that assumption that reservation to a procedural provision is more likely to pass the compatibility test than a reservation to a substantive provision is misguiding. 

Role of  the monitoring mechanism 


The question who can determine as to whether specific reservation is compatible with the object and purpose of the Covenant is one of the most important issues in discussion concerning reservations to human rights treaties. The Committee has not deny that, as it is indicated in the Vienna Convention,  this is one of the competencies of the States inter se  and that State can object to the reservation made by another Party. Nevertheless, the Committee finds it inappropriate as the sole possibility in relation to reservations to the human rights treaties. Because of different reasons, States rarely object to the reservations of the other Parties to the Covenant. When they do it - the Committee treats this facts as  a specific guidance when  interprets this reservation and tests  its compatibility with the object and purpose. 

Moreover, the Committee confirm, that it feels to be entitled to determine compatibility of States Parties reservations. The organ derogates this power from general necessity of performance its functions as a monitoring and decisive (in individual complaints) body. It is pointed out in the General Comment that test of compatibility has to be performed objectively, by reference to legal principles and that the Committee is well placed to undertake this task.

Such attitude of the Committee was strongly criticized by Prof. Pellet. In 1997, during the discussion under his second report he described approach of the Committee as "excessive pretensions in seeking to act as the sole judge of the permissibility of reservations."
 He stressed that it is not the monopoly of the monitoring bodies. He emphasized the role of the States objections and necessity of  preservation of the control's dualism. During this same meeting many of the Commission members shared the opinion that practice of the regional courts like the European Court of Human Rights should not be transposed to the global level. The HRC has  not decision-making power and it is doubtful for some members of the Commission if it could monitor the permissibility of reservations.
 The opinion, that treaty bodies have to function strictly in conformity with their mandate was presented in the Preliminary Conclusion.
 

However, other members pointed out, that "the consideration of the permissibility of reservations, especially those alleged to be contrary to the object and purpose of the treaty, gave rise  to great confusion because there was no single authoritative body  which might take a decision in the matter  and because each State made such a determination itself".
 Further it was stated, that this situation undermines the unity of the treaty by creation of additional bilateral agreements outside the Covenant. In this context it was proposed to entrust  the depositary with the competence of monitoring permissibility of States' statements. In the Preliminary Conclusion the Commission finally considered that where human rights treaties were silent on subject of appreciation of the admissibility of reservations formulated by States, the monitoring bodies have been competent to comment upon and express recommendations with regard, inter alia to the admissibility of reservations.
 It not exclude or otherwise affect the traditional modalities of control by the Contracting Parties.

As the draft of the Practice Guide has not been finished yet and the part concerning admissibility, conformity test and the role of monitoring bodies does not exist, it would be difficult to give the final answer on question concerning  shape of treaty bodies powers. As for now, the Commission provides only, that the depositary is authorized to draw the attention of the reserving State, that in his opinion the reservation is impermissible in whole or in some extension.
 It would create another possibility of reservation's examination, even before the objection of the other Parties. Currently the depository has not such a power. 

According to Prof. Hampson, characterization of Parties statements is in case of doubts one of elements of a monitoring body jurisdiction and should not  be problematic. In fact she agrees with the intention of the Human Rights Committee. She states that "Whilst possibility of inter-State complaints is left open, the principal way of ensuring compliance is through monitoring. The monitoring bodies are, in a sense, representing the interests of all States when they exercise their functions".

Effect of reservation

According to the General Comment,  reservation  which is unacceptable gives no  benefit for reserving States. Does not however precludes operation of the Covenant between  reserving State and the rest of the Parties. In doctrine it is called severability. Such approach was taken by the Committee in case of the Kuwait's initial report. When the Committee had found the interpretative  declaration of this State inadmissible, it stated lack of its legal effect. In the opinion of the Committee, this statement did not affect his powers.
 However, declarations and reservations of the United States of America  were not treated in the same way. The report of this State was considered six month after adoption of the General Comment No. 24 and the Committee stated incompatibility of some of the reservations and declarations of the United States with the object and purposes of the Covenant. The monitoring body did not pronounce the effect of severability.

The consequences of impermissiblity  of reservations were broadly discussed at the forum of the International Law Commission in 1997. Among the other, it was difficult for members of the Commission to clarify if the art. 20-22 of the Vienna Convention has applied also to  the prohibited reservations.

They regulates situations of submission and withdraw of the reservations and objections. If this provisions relating to reservations are applicable only to permissible reservation, the Vienna regime does not regulate at all prohibited reservations. But if the above mentioned provisions apply also to  reservations incompatible with the object and purpose of the treaty, submission of the possible objection to them creates a system of bilateral legal relationships round of the convention. This uncertainty is one of the biggest lacunae of the Vienna regime. 

Many members of the Commission were consistent with the opinion, that in the case, when States accepts the verdict concerning impermissiblity of his own reservations can  reformulate it and vice versa, in case when does not accept findings of the monitoring body, State can withdraw himself from the treaty. 

In the Preliminary Conclusion, the ILC noted that "in  the event of inadmissibility[...], it is the reserving State that has the responsibility for taking action. This action may consist, for example in the State either modifying its reservation so as to  eliminate the inadmissibility, or withdrawing its reservation, or forgoing becoming a party to the treaty".

This last possibility creates some problems with the CCPR. As it was underlined by Prof. Hampson: "Should a situation arise in which the Human Rights Committee denies any effect to an incompatible reservation to the Covenant which, for the State was a prerequisite for ratification, it is no clear how the deadlock would be resolved. The State may wish to remove itself as a party, but the Human Rights Committee has determined that a State which has ratified the Covenant cannot denounce it or withdraw from it. One possibility might be that the incompatible reservation tainted the whole ratification, so that the State has, in fact,  never been a party to the Covenant. Such an approach would, however, be difficult to reconcile with general comment no. 26."

Final remarks

Professor Hampson indicates in her report, that in 2003 during the meeting with some representatives of the Sub-commission, the members of the ILC,  including the Special Rapporteur declared the evolution of their opinions on the reservations to the human rights treaties. According to that document even Prof. Pellet "was in broad agreement with the conclusions  in the Sub-commission working paper, although he disagreed with some of the reasoning."
 The draft of the Guide to Practice has not been finished yet, and the rapport of Special Rapporteur on incompatibility of reservation is also not available. It seems probable, that finally the compromise will be reached. Uncertainties which occurs  under the Vienna regime in vide extend have a chance to be clarified by the ILC' Guide to Practice. Even if that document will not have a biding character, it is expected, that it will have an effect on the conduct of States. Already during the early discussions in the Commission of the International Law it was clear, that ambiguities and lacunae of the Vienna  Conventions have so negative impact on effectiveness of monitoring bodies, that they have not be left without an answer.
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