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Introduction


The International Covenant on Civil and Political Rights (ICCPR) was drafted to cover rights that protect physical integrity, procedural due process rights, and non-discrimination rights (civil), as well as safeguarding the meaningful participation in the political life of one’s society, including rights such as freedom of expression, assembly, and association, and the right to vote (political).
  Adopted by the UN General assembly in 1966, the ICCPR did not come into force until ten years later, upon ratification by thirty-five countries.  As of June 2004 there were 150 States Parties to the ICCPR, 104 parties to the First Optional Protocol, on the right of individual petition to the Human Rights Committee (HRC) and 51 parties to the Second Optional Protocol, on the abolition of the death penalty.


The number of states parties to both the ICCPR and the First Optional Protocol increased considerably following the end of the Cold War, when human rights became “a less politicized discipline within the United Nations.”
  The United States, a long-term absentee, ratified the ICCPR in 1992 and in the same year, the First Optional Protocol entered into force in the Russian Federation.  With the creation of new states in the former Soviet Union and Eastern Europe, the view has been taken that these successor States automatically succeed to their predecessors’ obligations under the ICCPR and the Optional Protocols.
  For example, the People’s Republic of China has continued to submit reports to the monitoring body of the ICCPR, the HRC, on behalf of Hong Kong since it acquired the territory from the United Kingdom in 1997 even though China itself has signed but not ratified the treaty.


This paper will look at the issues that affect the implementation of the ICCPR.  It will begin with a general overview of the provisions contained in the Covenant, distinguishing between reservations, declarations, denunciations and derogations and assessing the impact that these mechanisms have had on its implementation.  It will, inter alia, consider the commentaries of the International Law Commission and the HRC on issues relating to restrictions on implementation and look at the significance that derogations in time of emergency have for enforcement.  The final section of the paper will look at the significance of the right of individual petition under the First Optional Protocol.

I: An Overview of the ICCPR


The Covenant consists of a Preamble and fifty-three articles divided into six parts.  The Preamble recognises the inherent dignity of the human person as a source of equal and inalienable rights and proclaims that the “ideal of free human beings enjoying freedom from fear and want can only be achieved if conditions are created whereby everyone may enjoy his civil and political rights, as well as his economic, social and cultural rights.”  The Preamble also notes the obligations on States under the United Nations Charter to promote human rights and also the duties and responsibilities of the individual.  


Part I of the ICCPR (article 1) concerns the right of all peoples to self-determination.  Part II (articles 2-5) contains general provisions relevant to all of the rights set out in the Covenant.  Article 2 contains the undertakings to respect and ensure the rights in the Covenant, to adopt the necessary measures to give effect to all those rights, and to ensure that an effective remedy exists and is enforced in the event of violation of those rights.  Under article 3, States parties undertake to ensure the equal rights of men and women to enjoy the rights in the Covenant.  Article 4, discussed infra, is the provision relating to derogation in time of public emergency.  Article 5(1) is designed to avoid abuse of the ICCPR by preventing its use as a justification for the destruction of the rights contained in the Covenant.  Article 5(2) prevents the use of the Covenant to restrict or derogate from human rights that are recognised or exist in a State party.


Part III (articles 6-27) contains a catalogue of civil and political rights.  Each article begins with a general statement of the right concerned, followed by a more detailed formulation of aspects of that right and any applicable limitations or restrictions.  Rights such as the right to life (article 6), the prohibition of torture (article 7), freedom of opinion and expression (article 19) and the rights of minorities (article 27) are amongst the rights covered in this section.  Part IV (articles 28-45) contains provisions for the establishment and operation of an independent monitoring body, the HRC.  It foresees two international measures of implementation; firstly, a reporting procedure, whereby each State party submits periodic reports for examination of the Committee (article 40), and secondly, an inter-State complaints procedure (articles 41-42).


Part V (articles 46-47) deals with two matters of interpretation of the ICCPR.  Firstly, it shall not be interpreted as impairing the provisions of the UN Charter and the constitutions of specialised agencies which define the respective responsibilities of the various organs of the UN and of the specialised agencies in regard to matters dealt with by the ICCPR (article 46).  Secondly, nothing in the Covenant is to be interpreted as impairing the inherent right of all peoples to enjoy and utilise fully and freely their natural wealth and resources (article 47).  Part VI of the Covenant (articles 48-53) contains the final provisions dealing with signature, ratification, or accession (article 48), entry into force (article 49), the extension of the Covenant to all parts of federal States (article 50), amendments (article 51) and the authentic texts (article 53).

In addition to the provisions of the ICCPR, there are also two additional optional protocols.  Optional Protocol I deals with the right of individual petition to the HRC, as established under the Covenant.  States Parties to the Optional Protocol recognise “the competence of the Committee to receive and consider communications from individuals subject to its jurisdiction who claim to be victims of a violation by that State Party of any of the rights set forth in the Covenant” (Article 1).  Optional Protocol II concerns the abolition of the death penalty.  States Parties to this Protocol “shall take all necessary measures to abolish the death penalty within its jurisdiction” (Article 1(2)). 

II: Reservations
Upon ratification of the Covenant, a State Party may enter a reservation to one or more of the provisions.  The entering of a reservation renders the reserved provision non-binding for the State Party concerned. The International Law Commission, in its draft guidelines, defined a reservation as “a unilateral statement, however phrased or named, made by a State or an international organization when signing, ratifying, formally confirming, accepting, approving or acceding to a treaty or by a State when making a notification of succession to a treaty, whereby the State or organization purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State or to that international organization.”
 A reservation can also act partially to reduce the effect of a certain guarantee, rather than nullify its application.
  There is no doubt that reservations diminish the effectiveness of treaties, and the ICCPR is no different in this regard. In order to achieve maximum ratifications of the treaty, the strength of the Covenant is somewhat compromised to achieve this goal.  However, it is important to note that provisions of the Covenant that represent customary international law may not form the subject of reservations.  Thus, a reservation to Article 6, for example, which protects the right to life, and is considered a norm of jus cogens, would not be permitted.  This section will look in particular at what the HRC and the International Law Commission have said on the issue of reservations. 
(i) General Comment n.24

In 1994 the HRC issued a General Comment on the subject of reservations to the ICCPR, in which it states that the number of reservations, their content and scope, may undermine the effective implementation of the Covenant and weaken respect for the obligations of States Parties.  In its rather lengthy General Comment, the Committee identified the principles of international law that apply to the making of reservations and by reference to which their acceptability is to be tested and their purport to be interpreted. It addressed the role of States Parties in relation to the reservations of others and also the role of the Committee itself in relation to reservations. The Committee made certain recommendations to States Parties for a reviewing of reservations and to those States that were not yet parties, a number of recommendations regarding legal and human rights policy considerations to be borne in mind should they consider ratifying or acceding with particular reservations.
  The Committee specified that it is “desirable in principle that States accept the full range of obligations, because the human rights norms are the legal expression of the essential rights that every person is entitled to as a human being” but outlined that “a State may make a reservation provided it is not incompatible with the object and purpose of the treaty” 
  


In considering the reservations that would be incompatible with the object and purpose of the ICCPR, the Committee first reiterated that the test governs the matter of interpretation and acceptability of reservations.
  The object and purpose of the Covenant as enunciated by the Committee is “to create legally binding standards for human rights by defining certain civil and political rights and placing them in a framework of obligations which are legally binding for those States which ratify; and to provide an efficacious supervisory machinery for the obligations undertaken.”
  Thus, reservations that offend peremptory norms would not be compatible with the object and purpose of the Covenant,
 nor would a reservation to article 1 denying peoples the right to determine their own political status and to pursue their economic, social and cultural development. Equally, a reservation to the obligation to respect and ensure the rights, and to do so on a non-discriminatory basis (Article 2(1) would not be acceptable. Nor may a State reserve an entitlement not to take the necessary steps at the domestic level to give effect to the rights of the Covenant (Article 2(2)).
  With regard to non-derogable rights, the Committee stated that a reservation cannot be entered to Article 4 itself.  However, “there is no automatic correlation between reservations to non-derogable provisions, and reservations which offend against the object and purpose of the Covenant” but the State has a “heavy onus” to justify such a reservation.
  Furthermore, States cannot make reservations that are designed to remove the necessary framework for securing the rights in the Covenant, nor can they make reservations which attempt to evade the monitoring role of the Committee.


As stated at the outset, a State may make a reservation to one or more of the Covenant’s provisions. Where a reservation is unacceptable to the HRC, the consequence is not that the Covenant will not be in effect at all for a reserving party. Rather, such a reservation will generally be severable, in the sense that the Covenant will be operative for the reserving party without benefit of the reservation.
  Paragraph 19 of the General Comment sets out the view of the Committee with regard to the terms of a reservation and is worth quoting in full:

“Reservations must be specific and transparent, so that the Committee, those under the jurisdiction of the reserving State and other States parties may be clear as to what obligations of human rights compliance have or have not been undertaken. Reservations may thus not be general, but must refer to a particular provision of the Covenant and indicate in precise terms its scope in relation thereto. When considering the compatibility of possible reservations with the object and purpose of the Covenant, States should also take into consideration the overall effect of a group of reservations, as well as the effect of each reservation on the integrity of the Covenant, which remains an essential consideration. States should not enter so many reservations that they are in effect accepting a limited number of human rights obligations, and not the Covenant as such. So that reservations do not lead to a perpetual non-attainment of international human rights standards, reservations should not systematically reduce the obligations undertaken only to the presently existing in less demanding standards of domestic law. Nor should interpretative declarations or reservations seek to remove an autonomous meaning to Covenant obligations, by pronouncing them to be identical, or to be accepted only insofar as they are identical, with existing provisions of domestic law. States should not seek through reservations or interpretative declarations to determine that the meaning of a provision of the Covenant is the same as that given by an organ of any other international treaty body.” 



In addition to Paragraph 19, the final paragraph of General Comment reiterates that States should ensure that proposed reservations are compatible with the object and purpose of the Covenant.  The Committee also points out that it is desirable for a State entering a reservation to indicate in precise terms the domestic legislation or practices which it believes to be incompatible with the Covenant obligation reserved; and to explain the time period it requires to render its own laws and practices compatible with the Covenant, or why it is unable to render its own laws and practices compatible with the Covenant.

(ii) The International Law Commission


In 2001, at its fifty-third session, the International Law Commission provisionally adopted a set of draft guidelines on reservations to treaties, which deal in detail with the definitional aspects and with the legal effect of reservations.  The guidelines are somewhat technical, typically dealing with formal confirmation of reservations or topics of such a nature but there are, however, some contentious issues dealt with in the guidelines.  

One such issue is that of late reservations.  As stated in the definition above, reservations are generally entered at the time of signing, ratifying or accession to a treaty; what then of late reservations?  According to these guidelines, the Commission makes clear that such late reservations are not in fact reservations but rather mere declarations:  

“Unless the treaty provides otherwise, a State or an international organization may not formulate a reservation to a treaty after expressing its consent to be bound by the treaty except if none of the other contracting Parties objects to the late formulation of the reservation.”
  The commentary on this provision refers to the fact that this is a rule which is widely observed in practice, and was regarded as forming part of positive law by the International Court of Justice in its judgement of 20 December 1988 in the Border and Transborder Armed Actions case.  The principle, according to the members of the Commission, “is and must remain, that the late formulation of a reservation is not lawful; it may become so, in the most exceptional cases, only if none of the other Contracting Parties objects.”
  If indeed it is the case that a State party to the Covenant objects to the late formulation of a reservation, then the treaty remains in respect of the reserving State without the reservation being established.

It is clear from both the General Comment of the HRC and the guidelines and commentaries of the International Law Commission that reservations are to be considered a necessary evil.  It is indisputable that reservations to the ICCPR weaken its effect; yet if it is a choice between a State ratifying the Covenant with reservation, or not ratifying at all, then the former must surely be followed. In conclusion, it is interesting to note that the International Law Commission proffer two alternatives to reservations, which they framed as follows:

“In order to achieve results comparable to those effected by reservations.  States or international organizations may also have recourse to alternative procedures, such as: 

- The insertion in the treaty of restrictive clauses purporting to limit its scope or application; 

- The conclusion of an agreement, under a specific provision of a treaty, by which two or more States or international organizations purport to exclude or modify the legal effects of certain provisions of the treaty as between themselves.”

III: Declarations


As noted in paragraph 1 of General Comment 24 of the HRC, reservations may be distinguished from other statements issued by States Parties when ratifying the ICCPR.  These statements are known as understandings or, more commonly, declarations.  These statements give notice of a State’s interpretation of the Covenant and have no legal effect in international law.

The International Law Commission defined an interpretative declaration as “a unilateral statement, however phrased or named, made by a State or by an international organization whereby that State or that organization purports to specify or clarify the meaning or scope attributed by the declarant to a treaty or to certain of its provisions.”
 The HRC observed in paragraph 3 of its General Comment 24 that it is not always easy to distinguish a reservation from a declaration as to a State’s understanding of the interpretation of a provision, or from a statement of policy.  

“…Regard will be had to the intention of the State, rather than the form of the instrument.  If a statement, irrespective of its name or title, purports to exclude or modify the legal effect of a treaty in its application to the State, it constitutes a reservation.  Conversely, if a so-called reservation merely offers a State’s understanding of a provision but does not exclude or modify that provision in its application to that State, it is, in reality, not a reservation.”
 


The case of T.K v. France
 is a good example of the point illustrated above.  Here the HRC were seized with deciding the effect of the following statement submitted by France upon its ratification of the ICCPR:

“In the light of article 2 of the Constitution of the French Republic, the French government declares that article 27 is not applicable so far as the Republic is concerned.”  

The majority of the HRC stated the following:

“…The Covenant itself does not provide any guidance in determining whether a unilateral statement made by a State party upon accession to it should have preclusionary effect regardless of whether it is termed a reservation or declaration.  The Committee observes in this respect that it is not the formal designation but the effect the statement purports to have that determines its nature.  If the statement displays a clear intent on the part of the State party to exclude or modify the legal effect of a specific provision of a treaty, it must be regarded as a binding reservation, even if the statement is phrased as a declaration.  In the present case, the statement entered by the French Government upon accession to the Covenant is clear: it seems to exclude the application of article 27 to France and emphasizes this exclusion semantically with the words ‘is not applicable’.  The statement’s intent is unequivocal and thus must be given preclusionary effect in spite of the terminology used.  Furthermore, the State party’s submission of 15 January 1989 also speaks of a French ‘reservation’ in respect of article 27.  Accordingly, the Committee considers that it is not competent to consider complaints directed against France concerning alleged violations of article 27 of the Covenant.”
   


The guidelines of the International Law Commission appear to reflect this view of the HRC.  In paragraph 1.3, the Commission states that “the character of a unilateral statement as a reservation or an interpretative declaration is determined by the legal effect it purports to produce.” Accordingly, “to determine whether a unilateral statement formulated by a State or an international organization in respect of a treaty is a reservation or an interpretative declaration, it is appropriate to interpret the statement in good faith in accordance with the ordinary meaning to be given to is terms, in light of the treaty to which it refers.  Due regard shall be given to the intention of the State or the international organization concerned at the time the statement was formulated.”
  Furthermore, the Commission’s guidelines state that the phrasing or name given to the statement may provide an indication of its purported legal effect.  In any event, a mere declaration can never have any effect in law.

IV: Derogations


Article 4 of the ICCPR deals with the contentious issue of derogations.  Under this article, States may derogate from or limit Covenant guarantees as a proportionate response to a serious public emergency.   According to commentators, the right of derogation, like the right of reservation, may represent a ‘necessary evil.’ Whilst it is arguable that civil liberties must be curtailed during public emergencies to ensure general public security, it is also true that some of the most heinous human rights abuses occur during purported public emergencies.  It is therefore of utmost importance that derogations to the Covenant are strictly monitored and so do not serve as a smokescreen for the destruction of rights.
   


Derogations of course can only be entered in time of grave public emergency, and the text of Article 4 guarantees that this emergency must reach a certain severity and that some provisions may not be derogated from:

1. In time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed, the States Parties to the present Covenant may take measures derogating from their obligations under the present Covenant to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with their obligations under international law and do not involve discrimination solely on the ground of race, colour, sex, language, religion or social origin.

2. No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18 may be made under this provision. 

…


As is evident from the text of Article 4, the circumstances of derogation are strictly prescribed.  Firstly, there must be a “public emergency which threatens the life of the nation, such as war, a terrorist emergency, or a severe natural disaster.  The actual emergency can be geographically limited, as is the case of the United Kingdom’s response to the conflict in Northern Ireland.  Whilst there exists little meaningful HRC jurisprudence on article 4, the Committee issued a General Comment on the article in 2001.  This is supplemented by a number of international standards which have emerged from expert symposia on human rights derogations.

(i) The Siracusa Principles


The Siracusa Principles on the Limitation and Derogation Provisions in the ICCPR were formulated in 1985 at an international conference in Sicily attended by international law experts.  The Principles strictly limit a State’s right of derogation and provide a number of useful definitions in relation to the reading of article 4.  In particular the Principles define a threat to the life of the nation as one that:

(a)  affects the whole of the population and either the whole or part of the territory of the State, and

(b)  threatens the physical integrity of the population, the political independence or the territorial integrity of the State or the existence or basic functioning of institutions indispensable to ensure and project the rights recognized in the Covenant.


According to the Principles, the severity, duration, and geographic scope of any derogation measure shall be such only as are strictly necessary to deal with the threat to the life of the nation and are proportionate to its nature and extent.
  The competent national authorities are under a duty to assess the necessity of any derogation measures and “[e]ach measure shall be directed to an actual, clear, present, or imminent danger and may not be imposed merely because of an apprehension of potential danger.”
  It is noteworthy that the principles state that in the determination of whether derogation measures are strictly required by the exigencies of the situation the judgment of the national authorities cannot be accepted as conclusive.
 


The Siracusa Principles enunciate some general standards on the introduction and application of a public emergency and consequent derogations measures which emphasise that derogation to rights in response to a threat to the nation “is not exercised in a legal vacuum” but rather authorised by law and, as such, subject to several legal principles of general application.
   Paramount amongst these general principles is the idea that a proclamation of a public emergency should be made in good faith based upon an objective assessment of the situation.
  Although non-binding, the Principles made a number of recommendations to the HRC regarding its functions and duties.  In particular, it was recommended that the HRC examine the compliance of States parties with article 4 and that in order to determine whether the requirements of Article 4(1) and (2) have been met and for the purpose of supplementing information in states parties’ reports, members of the HRC, should have regard to information they consider to be reliable provided by other inter-governmental bodies, non-governmental organizations, and individual communications.
  The Principles also recommended that the HRC develop a procedure for requesting reports from States parties which have given notification of derogation
 and for the consideration of communications under the Optional Protocol to permit the hearing of oral submissions and evidence as well as visits to states parties alleged to be in violation of the Covenant
  


Developed in 1985, at a time when there was little or no HRC jurisprudence on the subject of derogations, the Siracusa Principles were a timely and comprehensive analysis of the pertinent issues surrounding article 4.  Although non-binding, they were undoubtedly influential in the HRC’s subsequent interpretation of article 4. 

(ii) General Comment 29


The opening paragraph of General Comment 29 reiterates the importance of article 4, outlining that the restoration of a state of normalcy where full respect for the Covenant can again be secured must be the predominant objective of a State party derogating from the Covenant.
  The General Comment is aimed at those State parties that may necessitate derogations from the Covenant and is an attempt to help such parties meet the requirements of article 4.  The Committee emphasises in paragraph 2 that measures derogating from the provisions of the Covenant must be of an exceptional and temporary nature and importantly, in paragraph 3, the Committee asserts that not every disturbance or catastrophe qualifies as a public emergency which threatens the life of the nation.  Unfortunately the Committee does not elaborate on this point, nor does it offer any guidance as to how the threshold of an emergency threatening the life of the nation may be assessed.  


The Committee places great emphasis on the obligation to limit any derogations to those strictly required by the exigencies of the situation.  Interestingly, this principle of proportionality is also evident in the derogation provisions of the European Convention on Human Rights
 and the American Convention on Human Rights.
 States must be able to justify not only that a situation constitutes a threat to the life of the nation, but also that all of its measures derogating from the Covenant are strictly required by the exigencies of the situation.
  


Apart from the non-derogable rights enumerated in article 4(2), the opinion of the Committee is that there are certain other elements that cannot be made subject to lawful derogation under article 4.  Amongst these elements are the following:

(a) All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person.

(b) The prohibitions against taking of hostages, abductions or unacknowledged detention are not subject to derogation.

(c) The international protection of the rights of persons belonging to minorities includes elements that must be respected in all circumstances.

(d) Deportation or forcible transfer of population without grounds permitted under international law, in the form of forced displacement by expulsion or other coercive means from the area in which the persons concerned are lawfully present, constitutes a crime against humanity.

(e) No declaration of a state of emergency made pursuant to article 4, paragraph 1, may be invoked as justification for a State party to engage itself, contrary to article 20, in propaganda for war, or in advocacy of national, racial or religious hatred that would constitute incitement to discrimination, hostility or violence.

This General Comment of the HRC is an important one, not only because of the dearth of meaningful jurisprudence on article 4, but also because it serves to clarify, for the most part, what is required of States parties considering derogating from the Covenant.

V: The Right of Individual Petition


According to the Preamble to the First Optional Protocol, the HRC is given competence to consider communications from alleged victims, “in order to further achieve the purposes of the ICCPR.”
  Under article 1 of the Protocol, a State party recognises the competence of the HRC “to receive and consider communications from individuals subject to its jurisdiction who claim to be victims of a violation by that State Party of any of the rights set forth in the Covenant.”  The communication submitted to the HRC must be in written form (article 2 Optional Protocol I) and all available domestic remedies must have been exhausted (articles 5(2)(b)). The HRC’s consideration and examination of communications is conducted in private and its final ‘views’ are published.


As noted in the Introduction, there are 104 States parties to the First Optional Protocol, compared with 150 States Parties to the actual Covenant.  Although McGoldrick notes that the compliance with the HRC’s views by States parties has been disappointing
, the individual petition mechanism nevertheless serves as an important reminder to States parties that the rights guaranteed in the Covenant must actually be implemented.  Although the HRC has proceeded cautiously, it has continually stressed the fundamental importance of individuals having access to it.  It has refused to allow the non-co-operation of a State Party to defeat the object and purpose of the First Optional Protocol by effectively having an expression of views by default in such cases and has consistently stated that it operates in accordance with the principle of ‘equality of arms’.


The HRC has effectively understood ‘views’ as meaning a decision on the merits.  Those views, both at admissibility and merits stages, have incorporated substantive interpretations of the Covenant and the First Optional Protocol.  The clarity and legal precision of some of the HRC’s views has been open to criticism but the views have clearly and specifically spelt out the obligations for the States parties concerned.
  Undoubtedly the individual petition mechanism is one of the strongest implementation tools for the ICCPR.

Conclusion


The most important feature of the Covenant is that it is a universal instrument containing binding legal obligations for States parties that protects stateless persons as well as nationals.  The high number of States parties to the Covenant and the fact that many of its provisions are now part of customary international law point to its huge significance in international law.  


Undoubtedly, reservations and derogations weaken the implementation of the ICCPR but these are tempered, not only by the quite stringent requirements under article 4, but also by the deliverance of general comments by the HRC on both of these contentious issues.  Furthermore, the number of communications to the Committee has grown steadily over the years, ensuring that individuals have a forum at which to hold States parties accountable for non-implementation of the rights guaranteed in the ICCPR.  
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