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Summary of contents: Constitutionally, human rights are not inborn by nature; it is also not a benefaction conferred by any government; it is a compromised result from the entire resources of the society and demands of peoples.  Therefore, under the circumstance of insufficient resources in the society, the level of protection on human rights will reduce.  This is the fundamental reason for derogating human rights.  In the contemporary society, a country shall assume the obligation of maintaining the benefits of its peoples, the government shall undertake the protection of human rights as its responsibility, therefore even in the case of derogating human rights, one would still require to set protecting human rights in a long term and wide scope as its final purpose, and not just for the purpose of conveniences in governing.  In order to achieve the purpose of derogating human rights for the sake of human rights protection, one should abide some principles that consist of realistic contents and procedures. The International Covenant on Civil and Political rights as well as other global and regional covenants had provided some criterions on this.

Preface

To acknowledge and protect human rights are the main themes of our current world.  No country or government in this contemporary world would consider human rights as a bad term, an awful concept or an unpopular glossary.  However, the issue is, what rights should one protects and how should these rights be protected.  Internationally and locally, these questions have been thrashed with examinations of theories and testing of practices.   One could proclaim in a non-exaggerating way that, there lies doubts in almost every single tie and every facet of details that touches on human rights protection.  Among them, derogation of human rights in states of emergency is one of them.1

In the concept of local legal constitution and local politics, the state of emergency is an extraordinary incident incurred by a social commune (mainly in countries which governments do not touch on inheritance) with a overall unchanged qualification; various problems happen under such circumstance would all be out of the boundary of normal expectation of legal orders, and therefore one needs to exercise powers that are out of constitutional power operation in its operational system and protecting system of rights, such exercises would require a set of special legal system that exceeds the normal governing disciplines.   Under a stable social system, human rights protection is a must in the legal constitution; however, in the case of a non-stable social system, how to protect the citizens’ rights would be a comparatively difficult issue.  Its difficulties lie in how to draw a line between the extraordinary manipulation of government powers and the legal rights possess by the citizens.  This dissertation intends to analyze the reasons for derogation of human rights in the state of emergency through the angle of philosophy of laws, and shall base on such foundation to summarize briefly the purposes and limits of the derogation of limiting human rights in the state of emergency.

I. Why could human rights be derogated in the state of emergency?

To discuss about why human rights could be derogated in the state of emergency would concern the essence and natural attribution of human rights, or the ontological issue of human rights.  Regarding this issue, the traditional theory in natural human rights would have difficulty in providing a satisfactory answer.  For a long time the western tradition make peoples prone in believing that every body possesses rights since he/she was born, and such rights could neither be deprived nor transferred.  They would either adopt some natural condition – the reasoning thoughts of social consensus to explain that man has already possessed freedoms when they enter the state of a country; or they would prove that human rights start directly from the angle of man’s dignity.  However, these theories could not allow satisfactory answers in why government could derogate certain rights in the state of emergency, -- have peoples lowered their dignities during such circumstance? Or, could the rights that peoples brought in from the natural state be lowered? Some oriental opinions deem that contradicting these thoughts could explain the problem neither.   Such view thinks that the governing class confers human rights.  Just like the riches hand out food from their warehouse to the poor, it is a kind of handout from upper to lower level.  Such theory could not explain why derogation of human rights could only be exercised in the state of emergency, and it is not that human rights aren’t basically protected.


My understanding on human rights is similar to the understanding of trade dealing in economics study.  Economic study considers demand and supply of any dealing a kind of consensus.  I think, human rights is essentially a type of consensus, it is a consensus between the ability of supplying social resources and peoples’ demand in the society, and government or the sovereignty of the country is only just the moderator of social resources to arrange the movements of these resources, and it does not mean that these powers and benefits are concealed in their pocket or their assets.   In this sense, it is neither a pure instinct in demanding a better life (or becoming dignify), nor a unilateral “endowment” generated from the sovereignty.2   The negative proof on the theory of social consensus would even favor us in the better understanding of the character of a country and the character of the sovereignty.   A country is a type of comparatively higher form, albeit not the only form, of resources consolidation; the duty of a government is to organize and lead its citizens in search of benefits.  During such process, the government would possibly generate dissimilation due to conveniences and turn in to an instant-benefits bloc that is not willing to release the interests that it supposed to mediate with, this is what we mean by lease sourcing behavior. Essentially speaking, any contemporary government should seek interests and rights for its peoples, any behavior that contradicts this should be wrong.


We can understand the reason in derogating human rights in the state of emergency in this sense:  under the situation of abnormal legal orders, the overall capability in social supply would be tensed up, resources are reducing, therefore overall level of human rights protection would be reduced.  Hence, it is necessary to widely authorize the government to constraint and limit the legal rights of the citizens.   If such powers were not entrusted to the government, and no relevant constraint and derogation were exercised, then crisis could not be addressed and normal orders could not be resumed, and the safety of lives and assets of the majority of peoples could not be ensured.  It was exactly due to this reason that saw the 21st General Assembly of the United Nations held on 16 February 1966 passed the International Covenant on Civil and Political Rights (No. 2200A[XXI] Resolution) to provide detail provisions for civil and political rights, and they are aimed to protect such rights and fundamental freedoms enjoyed by each individual citizen.  At the same time, the covenant imposes restrictions on enjoyment of certain rights.  The covenant allows States parties of the covenant to restrict enjoyment of certain rights in the state of emergency that would threaten the survival of the country, upon formal announcement of the crisis.  Apart from this, Articles 4 and 5 of The International Covenant on Economic, Social and Cultural Rights, the Article 2 article of Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Article 13, 14, 15 and 37 of Convention on the Rights of the Child are also concerning the issue of derogation of rights. 

II. The Ultimate Purpose of Derogating Human Rights

However, the purpose of derogating human rights is still for the sake of protecting human rights – from a wider vision and longer period of coverage to protect human rights in a certain regions, and not in the contrary.  In social life, that sort of derogation of rights for the sake of maintaining autocratic governing or providing conveniences to the ruler would violate the fundamental purpose of derogating system.  This is because that the bottom line of governing powers are to respect and protect human rights, and commencing from this point, various government measures should not discretionally infringe the fundamental human rights.  Even during the extreme period, derogating human rights should be done with constraints and not discretion.  Speaking from the purpose of UN’s covenant on human rights, the ultimate purpose of the provisions for derogation is not for restricting human rights, but just to allow States parties of the covenant to reduce and waive their obligations when executing the human rights covenant under the legal and constraining conditions, while at the same time protects human rights under a largest possible scope; such allowances are to cater for the States parties of the covenant when dealing with its extraordinary occasion in order to resume democratic and legal orders, and thereon benefits the protection of human rights.3   


As what we have discussed earlier, human rights is a type of integration or balance between social resources and demands of peoples, therefore, in certain circumstances, some rights could be restricted, deprived or overpowered; however, provided that they are of legal and proper reasons, and the types of rights to be derogated should be classified.  According to the covenant of human rights, the civil rights that could be restricted and derogated by the government in the state of emergency are: personal freedom, migrating freedom, speech freedom, socializing freedom, rights in participating public affairs; foreigner could be expelled; certain penalty judgment could be alternated; private life, family, accommodation and communication could be restricted, etc.   While stipulating certain rights should not be derogated, The European Convention on Human Rights also stipulated that, some other rights and freedom could be properly overpowered under certain circumstances.  Such “other rights” include: 1. Rights on abiding restriction or limits; 2. Rights could be derogated during war or in the state of public emergency that threatens the survival of a race, and such derogation of rights would only possess legality when requirements are strictly met in the state of emergency.  For the former type of restriction on rights, one could see that the restriction is based on principles.  For example, Article 17 of the Covenant, one could not pursue the rights in the Covenant to breach rights that are exercise or enjoy by the others.  The latter type of restriction of rights could be deemed as the restrictions that based on policy.  For example, the theory of laws of European Council allows relevant countries the procurement of certain range of considerations when deciding the degree of emergency. 4 


Government is a body set up for the interests and freedoms of the civilians, therefore any governmental behaviors should all follow this goal, and it is not to cultivate internally a bunch of instant-benefits receivers and it should not pursue interests for such minority who should otherwise serve the public.  Therefore, any behavior on derogating human rights should focus on the protection of human rights, and not just for the sake of conveniences in management.  For example, terrorism issue is one of the main reasons that cause some countries to call for emergency.  Due to the complexity, seriousness in its danger and the particularity in combating counter-terrorism, many countries have adopted extraordinary instrument. For example, in order to monitor terrorism activities, collection of information and proofs of the terrorism criminals, methods like electronic dictator, undercover searches, relaxing conditions for arrestment of suspects, mails block, auditing bank account, etc. have been widely adopted.  Some even hinge on emergencies caused by serious terrorism crimes to derogate civilian rights in a large extent.  Such measures could possibly infringe the fundamental human rights like civilian privacy rights, freedom in communicating, non-infringement of accommodation, personal freedom, etc.  In such situation, one should be extremely careful about the issue of human rights protection in the measures of fighting against terrorism crimes, and shall constrain special measures for counter-terrorism within a rational and legal scope.  Of course, what worth paying attention to should be the counter-terrorism actions taken up by international body; as measures that cross the territory of a country would normally be adopted, and hence this would lead us into entering into the boundary of international relationship.  In the scope of international relationship and international politics, the enforcement of restricting local laws would be weakening and international regulations would be relatively in shortage when comparisons are made.  This is the reason why some academics expressed doubts on Iraq war.  Under such circumstance, it would be a good thing to set up international governing laws, but now we can see that such process would definitely be time consuming and slow progressing.  This would require the relevant countries to restrict their own behaviors in accordance to the general principles of the procedural rules of international laws, human laws and humanitarian laws, in order to fully ensure that counter-terrorism is for the fake of human rights protection, and not just for the interests of some large corporations.  It was exactly due to the existence of such situation that UN’s documents mentioned that:  “Stresses the importance of avoiding the erosion of human rights by derogation, and underlines the necessity of strict observance of the agreed conditions and procedures for derogation under article 4 of the International Covenant on Civil and Political Rights, bearing in mind the need for States parties to provide the fullest possible information during states of emergency so that the justification for the appropriateness of measures taken in those circumstances can be assessed.” 5  

III. The Limits in Derogating Human Rights

As discussed, the fundamental issue of derogating human rights lies on finding a consensus among the realistic supply ability of a country, the international obligation of human rights protection and governmental duties, one should not have too high expectations from the country and to exhaust the non-sustainable social resources on protecting human rights; and should also not over conservative about governmental interests (the power holders are prone in reducing civilians’ interests in order to increase their own discretions) and let the minority instant-interests bloc manipulates and devours the social resources.  In order to look for such consensus, the crucial issue in actual practices is to ensure a moderation of derogation to be taken into the measures.  Regarding moderation, one should consider a series of actual indicators during practices. 

a) Actual requirements

About derogating human rights under what situation or to derogate until what extent, there are already some existing principles or we can summarize some of them.  Example: 

1. To adopt derogating measures, one should satisfy pre-conditions like: (1) The incidents happen is threatening the survival of a country; (2) The emergency is of temporary nature and it shall not be some kind of “a curfew” or “an extraordinary state” that would last for couple of years or even several decades. 6
2. During the adoption process of derogating measures, one should conform with the following principles: (1) Conformity principles, ie. the States parties should adopt the derogating measures (degree, time) in accordance to the needs of crisis during the state of emergency, and should not go exceeding the actual situation; otherwise it would bring too much restrictions and pressures to the civilians.  (2) Non-discriminating principles, ie. the derogating measures adopted by the States parties should not include any discrimination on race, color of skin, sex, language, religion or social origin.7  (3) Consistency principle, ie. the States parties shall adopt measures that are not contradicting to the obligation based on international law that they are undertaking.8   Article 4 of the UN’s Covenant of Civil and Political Rights stipulated that: In time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed, the States Parties to the present Covenant may take measures derogating from their obligations under the present Covenant to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with their other obligations under international law and do not involve discrimination solely on the ground of race, color, sex, language, religion or social origin. 

3. During the process of derogating rights, the fundamental rights of civilians should still be under protection.  Article 4.2 of The International Covenant of Civil and Political Rights has also stipulated principles for non-derogable rights.  The provisions stipulated, concurrently with the derogating rights, seven non-derogable rights for countries even if they are in the state of emergency when survival is being threatened.  Such rights include:  (1) Every human being has the inherent right to life (Article 6). No one shall be arbitrarily deprived of his life, even it is in the state of emergency.  Any death sentence made during this sate shall strictly be carried out in accordance to procedures.   Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence.  Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age and shall not be carried out on pregnant women.  (2) Torture is not allowed (Article 7).  In the state of emergency, no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no one shall be subjected without his free consent to medical or scientific experimentation.  (3) The freedom of exempt from slavery and force-labor (Article 8).  In the state of emergency, no one shall be held in either slavery or servitude.  However, in the state of emergency, the government could forcibly compel its civilians in providing services and laborious works.  (4) No one shall be imprisoned merely on the ground of inability to fulfill a contractual obligation (Article 11).  This means that no one shall be kept in prison just on the reason of unable to repay debts.  (5) No one shall be liable to be tried or punished again for an offence for which he has already been finally convicted or acquitted in accordance with the law and penal procedure of each country (Article 14).  (6) Everyone shall have the right to recognition everywhere as a person before the law (Article 16).  An individual citizen’s dignity shall not be degraded in the state of emergency.  (7) Everyone shall have the right to freedom of thought, conscience and religion (Article 18).  Rights as a person, thought, conscience and freedom of religion are all inherent rights, they will not obstruct the execution of administration powers in the state of emergency.  The government also should not interfere the inherent dignity and belief of a person.

These non-derogable provisions could be understood as the main contents of fundamental international human rights, they reflect contents in three aspects:  (1) Rights to personal life and the survival rights to the collective group; (2) Fundamental right to recognition everywhere as a person, right of freedom as an individual body; (3) Right in equality.  The protection on these fundamental rights have already exceeded race, historical culture, economy, social system and territory and becoming a common international obligation, no country shall claim that all human rights issues are internal affairs.  The derogating principles has stipulated clear restrictions on derogating rights for the States parties, derogating measures should not aim at the non-derogable rights, to protect human rights in the state of emergency is an inseparable and important part of international protection of human rights.  In 1950, The European Convention on Human Rights and Fundamental Freedoms has also made similar stipulation.

In July 2001, The Human Rights Committee has pointed out in Article 29 of The General Comment on Article 4 of The International Covenant on Civil and Political Rights, that in order to ensure the observance of the non-discriminating obligation, habitual obligation and other international humanitarian obligation, and many other rights should also be protected in the state of emergency, including: prohibition of hijacking hostage; prohibition of forcing peoples to leave their homeland; rights of the minority race; all detainees shall have the rights to be treated as persons; the basic factors of having rights in fair judgment, for example drivels of innocent, particularly under the circumstance where death penalty is applicable; rights of personal freedom should not be deprived of.  Although these rights have not been clearly listed in the abovementioned Covenant as non-derogable rights, they have been deemed as non-derogable rights concealed in the provisions of the international covenant.9   

b) The Requirement of Procedures

No matter how critical the situation is, to exercise administrative power in the state of emergency would require the basic restrictions of procedures.  The regulation would restrict governmental power, which is the root of protection on civil rights.  Such restriction and derogation should be clearly specified through jurisdiction.  The international human rights covenant has made the regulation, and all countries (including countries that have been approved and countries that have not been approved by the Covenant, as there should be no “country being excluded by the laws” existing in this contemporary society) should consider them during the state of emergency.  The requirements of such procedures include: 

If the States parties of the human rights covenant should delay in using derogation rights, then the Secretary-General of the United Nations should inform the other States parties of the present Covenant regarding the various derogated provisions, the reasons for implementing the derogation and the date for ending such derogation.

The governing body involves shall officially announce the state of emergency.10 Without any announcement and abridgment of legal rights of civilians in actual fact means terrorism governing, a country governed by law has to enter the state of emergency through normal procedure.

Apart from drawing the bottom line, the protection of civil rights under the state of emergency shall also clearly state the necessary methods and means of the relief when civil rights are infringed during such emergency state; the procedures could only be simplified.  Regarding compensations by the government or the others, one should consider reducing the responsibility of the government and the others under such special occasion.

In 2003, China has encountered the SARS crisis.  During this process, Chinese government has gradually learned the addressing method under such state of emergency; some academics have also brought up suggestions from the angle of human rights protection.  For example, Professor Du Gangjian deems that, provisions on crisis addressing should state clearly the relationship between the crisis addressing measures and human rights protection.  The adoption of crisis addressing measures should not discretionally infringe the fundamental human rights.  The addressing of SARS crisis shows that crisis addressing provision needs to pay attention to the following issues: (1) To identify and to decide the announcement of the state of crisis and to adopt the limitation of rights and scope for the main form of the measures for the crisis.   Adopt the necessary emergency measures; but non-regulated and necessary actions should be avoided.  From China’s point of view, The Emergency Bylaw for Break Out of Public Hygiene Incident has made clear regulations on measures to be adopted, powers to be executed by the government and relevant department in the state of post-crisis-break out.  (2) The standard and scope to be addressed need to be clearly identified, this is to prevent inadequate adoption of crisis measures and the scope for addressing being discretionally expanded.  (3) The legal responsibility of any illegal behavior should be clearly identified.  Under the situation of no legal responsibility, governmental department and staff could easily exceed their authority, and incident of discretionally infringing the fundamental rights of civilians could easily happen.  Clearly identify the legal responsibility would favor various levels of governmental staff to install consciousness on obligation, thus preventing the occurrence of civilians’ fundamental rights on freedom being infringed.  (4) To clearly identify the means of administrative relief and jurisprudence relief for the victims.   Jurisprudence relief shall always be the necessary and important part in every legal department.  Laws without regulation on relief shall be a set of uncompleted laws.  Victims that have been inappropriately or illegally treated during the state of emergency should be provided with clear means of administrative and jurisprudence relief.  Infringement on civil rights caused by illegal behaviors should be rectified and relieved through administrative and jurisprudence measures.11 

Conclusion

How to adopt decisive measures and to address them properly while at the same time respecting and protecting human rights in the largest extent during the maintenance of the normal social working orders and living order are issues we should seriously ponder on.  Although the state of emergency is an internal issue of a country in most occasion, but under the background of globalize human rights, human rights issue is a global issue.  There are global standards for regulations on human rights, there are globalize mechanisms for the monitoring of human rights, therefore even in the state of emergency, a country should fully consider the obligation pursuance to the international covenant that it undertakes.  Observing such obligation pursuance to international covenant will not only just set up a good international image or receive excellent comments from international society, but more importantly it is one of the important symbols for the government to show to its peoples that it is a creditable and trustable government.  Therefore, when addressing the issue of human rights during the state of emergency, one should not persist on one’s way and consider them as internal affairs and thinks that outsiders have no rights to interfere.
* Jurist, Associate Professor of Law Faculty, Jilin University.
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