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Preliminary Issues
1. A first requirement is to read separately and then together the relevant provisions which are ARTICLE 4 ICCPR and ARTICLE 15 ECHR.

2.  A second requirement is to make reference to what legal sources are available for the authoritative interpretation of the two treaty provisions. In the case of the ICCPR that is General Comment No 29 States of Emergency (Article 4) adopted by the Human Rights Committee in 2001 ( prior to 11 September ). In the case of ECHR the equivalent emerges from the jurisprudence over the last forty years of the former Commission on Human Rights and the European Court of Human Rights. In addition an important guide is to be found in Council of Europe Guidelines on human rights and the fight against terrorism, adopted by the Committee of Ministers 11 July 2002.

3. A third preliminary point is that the texts of both treaties are broadly similar and that is because they were drafted at the same time. The ICCPR was in first draft in 1948 and the European drafters followed the work of the United Nations draft.
4. Finally the working assumption is justified that the textual differences that can be found between the UN and Council of Europe provisions are relatively minor. They do not reflect any difference of principle as regards the international law on derogations to human rights treaties. It should be recalled that the European Convention was adopted to implement on a regional basis certain of the rights in the Universal Declaration on Human Rights, that was transformed into the two International Covenants. What is different of course is that the European Convention establishes control machinery ( now the European Court of Human Rights) that has the authority to make judgments and interpretations of the Convention binding on the member states whereas the Human Rights Committee is given no such authority under ICCPR. Nevertheless one of the advantages of the authority of the Human Rights Committee to make General Comments is that it can address exhaustively the entire scope of the derogation clause and provide a comprehensive guidance for states as to its obligations. This it has done in General Comment No. 29. On the other hand the interpretation of the similar clause in the European Convention depends on the opportunity provided to the European Court by particular cases. These cases offer to date considerable guidance as to the meaning of Article 15 but there are questions that still remain without final answer as a matter of law, for example the meaning of 'war' in Article 15 (1) and what is the effect of failure to notify the Council of Europe that resort has been made to exceptional measures derogating from the Convention. It is submitted that the jurisprudence of the European Court and the General Comment No. 29 of the Human Rights Committee ( which has not drawn responses from States) should be treated as reinforcing of each other in providing a coherent scheme of rules respecting resort to derogation from the guarantees of rights and freedoms undertaken by states parties. 
THE LAW ON DEROGATION 

The right to derogate 

5. In both treaties it is clear that a state has a right as such to derogate created by the terms of its contractual commitment to the treaties. The exercise of the right is of course conditional on all the substantive and procedural provisions in the derogation clauses and subject to the general legal obligations set out in Article 2 ICCPR and Article1 ECHR. 

 The first condition - the existence of an emergency "threatening the life of the nation" 

6. The ECHR speaks of ' a time of war or other public emergency and the ICCPR of a 'public emergency.' Both require that the crisis must be of the nature that it 'threaten the life of the nation' . The significance of the reference to war has not been addressed fully by the European Court. 

The European Court has given the broad definition of a public emergency as " an exceptional situation of crisis or emergency which effects the whole population and constitutes a threat to the organised life of the community of which the State is composed" ( Lawless Case 1960). 

The meaning of public emergency is not confined to armed conflict internal or external, or to terrorism. A nuclear power plant accident, or a public health emergency such as SARS in China, or a natural disaster such as earthquake typhoon etc all could qualify as public emergencies threatening the life of the nation. In all such cases the state is accountable under the two treaties to justify that the circumstances did require derogation and that the life of the nation was threatened. It is clear from the jurisprudence of the European Court and its predecessors that the Court is competent to determine as a question of fact whether an emergency of such a nature does exist. In one case to date the European Commission held that there was no public emergency threatening the life of the nation - where a coup d'etat occurred in Greece in 1967 and the Greek Military suspended parts of the Constitution and relied on derogation. However the European Court, while insisting that ultimately the resort to derogation is subject to a European supervision, gives a considerable 'margin of appreciation' to the State on the question whether resort to emergency measures were justified. 

The second condition- official proclamation of an emergency

7. ICCPR has such an explicit requirement termed as "essential for the maintenance of the principles of legality and the rule of law at a time when they are most needed" ( General Comment No. 29 para 2) The European Convention has no such explicit requirement but it can be assumed that the Court would consider it as a requirement for a valid invocation of Article 15. 

Third condition - notification.
8. Both the ECHR and ICCPR impose a requirement that in addition to the public proclamation of an emergency there must be communication to the other States parties of the exercise of derogation and an explanation of what rights are effected through the Secretary General of the UN in the ICCPR and Secretary General of the Council of Europe in case of ECHR. It is not at all clear what are the implications as a matter of law under either instrument if the notification requirements are not fulfilled.3

Derogable and Non- derogable rights 

It is a fundamental part of the scheme of control of the abuse of emergency powers in each treaty that the power of a state to derogate is confined to certain rights only. Some may never be derogated from including the right to life and the prohibition on torture. These are some times referred to as absolute rights. The list in the ICCPR of non- derogable rights is longer than in the ECHR. The discussion of this paper can develop the implications of this contrast. However it is suggested that it is not of particular importance as any right that is on derogable in one instrument and not in the other is also subject to the operational test as to whether the derogation was strictly necessary in the exigencies of the situation. 

A further contrast is that the ICCPR adds to the non derogation list the principle of non - discrimination and the ECHR does not. Again it is likely that the European Court would not find a measure discriminating on grounds such as race, colour, sex religion or social origin proportionate or otherwise compatible with a lawful exercise of derogation under Article 15. See also para 8 General Comment No. 29.) . 

The General Comment No 29 explores in important paragraphs the Committee's thinking on the provision that no derogation may entail a breach of other obligations under international law. A similar provision applies under ECHR Article 15 and what is most obviously under contemplation are obligations in customary international law and under the Geneva Conventions with respect to international humanitarian law. A state may not for example take hostages or impose collective punishments or deportations without grounds permitted under international law, and seek to justify these as immune from accountability under Article 4 of ICCPR. 

Habeas corpus and Derogation and other safeguards on emergency powers
10. The most frequent emergency measure resorted to by states in emergency situations is the detention with out trial. The right to liberty and security of persons is one right that may be derogated from in an emergency. In several cases the European Court of Human Rights has upheld as legitimate the resort to such powers. However what may not be derogated form or removed is the right to access a court to challenge the legality of such detention (habeas corpus). This crucial position is part of the General Comment No 29 and it is basic to the understanding of the European Court position on administrative detention as well. 

Both the Human Rights Committee and the European Court have stressed that the resort to emergency measures must be proportionate and must integrate safeguards against abuse of human rights under cover of derogation. These include judicial review of detention above and core elements of the guarantee of the right to fair trail for example. Further the exercise of powers under derogable rights must never put a non derogable right at risk. The Human Rights Committee gives the example in respect of Article 6 of ICCPR - the right to life - " which is non -derogable in it s entirety any trial leading to the imposition of t he death penalty during a state of emergency must conform to the provisions of the Covenant, including all the requirements of articles 14 and 15". Another example of this approaches is to be found in the European Court judgment Aksoy v Turkey. In that case the Court held that notwithstanding a derogation by Turkey from Article 5 of the Convention an incommunicado detention power of up to 30 days was excessive and therefore there was a violation of Article 5 of the Convention. The decision was expressly linked to the protection of detainees from torture and in the context of the finding that the applicant in this case, held for over twenty days had been tortured and denied access to prompt medical treatment.
 Conclusion
11. The right of a state to 'contract out' or derogate from its obligations under ICCPR or ECHR is enshrined in each treaty. It is accepted by the organs of these treaties that a state has such a right reflected in the national law of all states to take measures during an emergency that otherwise would be unlawful. However experience teaches that states do abuse resort to emergency measures in the sense that emergency powers are used on spurious ground or that excessive powers are excercised or abused during a legitimate emergency. The international legal provisions are designed to acknowledge the right of a state to resort to emergency measures while at the same time seeking to prevent abuse of derogation. The differences between the ICCPR and ECHR regimes of control of emergencies are minimal as should be the case. What is more of concern is that despite the clear guidance given states on emergency measures there is world wide a failure of states to operate within the boundaries set by international law in responding to temporary emergencies. This is particularly the case post 11 September 2001 as documented by UN human rights bodies and NGOs. . 

NOTES
1.Cyprus v Turkey Report of the Commission, 1o July 1976 Separate Opinion of Mr F.Ermacora. There are no records as to what the drafters of the ECHR intended by Article 15. 

2 . See Bankovic v Belgium and Others, Grand Chamber Admissibility Decision 12 December 2001.

3. The UK post 11 September notification of derogation under ICCPR has been circulated with this paper. The US, although the President proclaimed a national emergency in 2001 has not submitted any notification to the Secretary General in respect of ICCPR to which it is a Party.

4. Aksoy v Turkey judgment of 18 December 1996.
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