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1. Introduction.
In a wide sense, we can call “judicial guarantees” both the judicial remedies available to persons alleging a violation of their rights, or the mere risk of such a violation, and the due process and fair trial guarantees that have to be respected in the administration of justice, in particular “in the determination of a criminal charge against” any person or of his or her “rights and obligations in a suit at law” (ICCPR, Art. 14). The widespread confrontation with international terrorism which started after 9/11 2001, has led to some instances of derogations affecting, among others, those guarantees: these instances have come to the fore of public attention and have being thoroughly examined by judges and debated by legal scholars in various countries
. But any public emergency, in most parts of the world, tends to be an ideal situation inducing governments to limit access to judges and to curtail some basic fair trial parameters and thus the capacity of the judicial to interfere with the free and unimpeded disposal by the executive of those considered to constitute a threat for public order and the survival of public institutions. The issue is, therefore, of general importance and highly relevant in assessing the limits affecting derogatory powers of governments in states of emergency.
The catalogue of non-derogable rights, i.e. of rights which are not subject to any derogation in times of war or other public emergency, is different in the three main international instruments protecting civil and political rights: the International Covenant on Civil and Political Rights (ICCPR), the European Convention on Human Rights (ECHR) and the American Convention on Human Rights (ACHR). While there is a core of four fundamental rights expressly non-derogable under the three conventions (the right to life, the prohibition of torture, the ban on slavery or servitude, and the principle nullum crimen sine lege, nulla poena sine lege
), the lists contained in the Covenant and in the American Convention add some other (not entirely coinciding) non-derogable rights
. In particular, only the American Convention refers to “the judicial guarantees essential for the protection of such [the other non-derogable] rights”
. The jurisprudence of inter-American organs elaborating on this requirement is particularly worth considering, both because it is the most developed with relation to this issue, and because it has a value extending well beyond the limits of the inter-American system
. Notwithstanding the different formulation of Art. 4, ICCPR, the HRC has recently come to similar conclusions.
2. The jurisprudence of the Inter-American Court and Commission with regard to the derogability of judicial guarantees: a) habeas corpus and amparo.
Three documents have a particular importance in order to assess the doctrine of inter-American organs with regard to the derogability of judicial guarantees: the Court advisory opinions of January 30
 and October 6, 1987
, and the Commission report on terrorism and human rights of October 22, 2002
. 
The Inter-American Court has established that the writs of habeas corpus and of amparo, provided for by articles 7.6
 and 25.1
 of the Convention, are non-derogable. The first main reason that drives the Court to this conclusion is that these guarantees, especially habeas corpus, which can be considered a subspecies of amparo, play an essential role for the protection of other non-derogable rights, and thus fall under the prescription of Art. 27.2 of the American Convention. Following the Court’s words:
“In order for habeas corpus to achieve its purpose, which is to obtain a judicial determination of the lawfulness of a detention, it is necessary that the detained person be brought before a competent judge or a tribunal with jurisdiction over him. Here habeas corpus performs a vital role in ensuring that a person’s life and physical integrity are respected, in preventing his disappearance or the keeping of his whereabouts secret and in protecting him against torture or other cruel, inhumane, or degrading punishment or treatment”
.
The need to ensure, also during emergency situations, and all the more so, the effective enjoyment of non-derogable rights, shall also be deduced, according to the Court, from Art. 1.1 of the Convention, where States parties “undertake” not only “to respect the rights and freedoms recognized” therein, but also “to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms”: a general provision that cannot evidently be affected by derogations
.  
All that is true even if the primary purpose of habeas corpus is the protection of personal liberty against arbitrary interferences, which is not listed among non-derogable rights. The Court, however, underlines that even the suspension of derogable guarantees “may not exceed the limits of that strictly required to deal with the emergency”, which means that “any action on the part of the public authorities that goes beyond those limits, which must be specified with precision in the decree promulgating the state of emergency, would also be unlawful notwithstanding the existence of the emergency situation”. It follows that “in a system governed by the rule of law”, it falls upon “an autonomous and independent judicial order to exercise control over the lawfulness of such measures by verifying for example, whether a detention based on the suspension of personal freedom complies with the legislation authorized by the state of emergency”
.
Here the second main reason for guaranteeing an unrestricted access to amparo and habeas corpus, even in emergency situations, emerges: these guarantees “serve to preserve legality in a democratic society”
. As, according to the principles of the inter-American system, the only legitimate purpose of introducing derogations to some rights during states of emergency is “to preserve the highest values of a democratic society”, obviously “the suspension of guarantees” cannot imply “a temporary suspension of the rule of law, nor does it authorize those in power to act in disregard of the principle of legality by which they are bound at all times”, there being “an inseparable bond between the principle of legality, democratic institutions and the rule of law”
.
Summing up, amparo and habeas corpus are non-derogable because they are “judicial guarantees essential for the protection” of non-derogable rights, as the right to life and the right not to be subjected to torture; and because they are guarantees essential to the preservation of the rule of law, as they permit a judicial control on the non-arbitrary exercise by the executive of its exceptional powers in situations of emergency.

b) due process and fair trial guarantees.
The Inter-American Court is not as clear with regard to the due process and fair trial guarantees enunciated by Art. 8 of the Convention
. According to the Court:

“The concept of due process of law expressed in Article 8 of the Convention should be understood as applicable, in the main, to all judicial guarantees referred to in the American Convention, even during a suspension governed by Article 27 of the Convention. Reading Article 8 together with Article 7(6), 25 and 27(2) of the Convention leads to the conclusion that the principles of due process of law cannot be suspended in states of exception insofar as they are necessary conditions for the procedural institutions regulated by the Convention to be considered judicial guarantees”
.
Obviously, the remedies of amparo and habeas corpus shall abide by all the procedural guarantees of due process, otherwise they wouldn’t be effective, they couldn’t even be considered “judicial guarantees”. But, according to the Court, due process and fair trial guarantees enshrined in Art. 8 of the Convention shall generally be non-derogable, as an indispensable component of all judicial guarantees granted by the Convention. The Court is not ready, however, “to list all the possible “essential” judicial guarantees that cannot be suspended under Article 27(2)”:
“Those will depend in each case upon an analysis of the juridical order and practice of each State Party, which rights are involved, and the facts which give rise to the question”
.
Thus, also a precise determination of which aspects of a fair trial might possibly be suspended and in which circumstances will depend on the particularities of the case at issue.
The Inter-American Commission gives a contribution in further clarifying applicable rules: in the first place, it recalls the necessity for States of complying with all due process and fair trial guarantees in cases where the death penalty is imposed, even in situations of emergency. Obviously, “the nonobservance of an individual’s right to the guarantees of due process of law resulting in the imposition of the death penalty constitutes a violation of the right not to be “arbitrarily” deprived of one’s life”, and thus a violation of the non-derogable nature of the right to life
. In the second place, it reminds States of their obligations arising from the humanitarian law conventions and customary rules in times of armed conflict: in particular, those treaty and customary rules establish clear and in some cases detailed fair trial guarantees with regard to all persons in the power of a party to the conflict, be they privileged or unprivileged combatants or civilians. They are absolutely non-derogable
. In the third place, even in emergency situations not amounting to armed conflicts, according to the Commission: 
“although Article 8 of the Convention is not explicitly mentioned in Article 27(2), states are not free to derogate from the fundamental due process or fair trial protections referred to in Article 8 and comparable provisions of other international instruments. … The Commission … notes … that no human rights supervisory body has yet found the exigencies of a genuine emergency situation sufficient to justify suspending even temporarily basic fair trial safeguards. Rather, the Inter-American human rights organs have long emphasized the importance of maintaining due process safeguards at all times, and in times of emergency in particular in order to guard against the enhanced risk of abuse of a state’s exceptional authority and to protect other rights that are non-derogable. In this sense, due process rights form an integral part of the judicial guarantees essential for the protection of non-derogable rights and may therefore be considered non-derogable under the express terms of Article 27(2) of the American Convention”
.
But the real novelty with regard to the Court’s approach is due to the fact that the Commission specifies which components of the right to a fair trial cannot justifiably be suspended:
“These protections include in particular the right to a fair trial by a competent, independent and impartial court for persons charged with criminal offenses, the presumption of innocence, the right to be informed promptly and intelligibly of any criminal charge, the right to adequate time and facilities to prepare a defense, the right to legal assistance of one’s own choice or free legal counsel where the interests of justice require, the right not to testify against oneself and protection against coerced confessions, the right to attendance of witnesses, the right of appeal, as well as the principle of non-retroactive application of penal laws”
.
It also goes on to specify those “limited aspects of the right to due process and to a fair trial from which derogation might in the most exceptional circumstances be permissible”, indicating the right to a public trial, the right of a defendant to examine or have examined witnesses presented against him or her, and the right to a hearing within a reasonable time
.
3. General Comment no. 29: the position of the HRC.

As mentioned before, Art. 4.2, ICCPR
 does not list among non-derogable rights the right to amparo
 nor the right to habeas corpus (Art. 9, paragraphs 3 and 4) or the fair trial guarantees enshrined in Art. 14. However, the HRC has taken a position that is quite similar to the one adopted by the inter-American organs.
In 1993 the Sub-Commission on Prevention of Discrimination and Protection of Minorities proposed to the States parties to the Covenant the adoption of a third optional protocol in order to establish the non-derogability of articles 9 and 14. However, the HRC did not welcome the proposal, with the following motivations:

“The Committee is satisfied that States parties generally understand that the right to habeas corpus and amparo should not be limited in situations of emergency. Furthermore, the Committee is of the view that the remedies provided in article 9, paragraphs 3 and 4, read in conjunction with article 2 are inherent to the Covenant as a whole. Having this in mind, the Committee believes that there is a considerable risk that the proposed draft third optional protocol might implicitly invite States parties to feel free to derogate from the provisions of article 9 of the Covenant during states of emergency if they do not ratify the proposed optional protocol. Thus, the protocol might have the undesirable effect of diminishing the protection of detained persons during states of emergency. The Committee is also of the view that it would simply not be feasible to expect that all provisions of article 14 can remain fully in force in any kind of emergency. Thus, the inclusion of article 14 as such into the list of non-derogable provisions would not be appropriate”
.
The position of the Committee has been further clarified in General Comment n. 29, on States of emergency (Article 4), adopted on 24 July 2001
. The HRC confirms the non-derogable nature of the rights to amparo, and especially habeas corpus, and of the “fundamental requirements of fair trial”, on the following grounds: firstly, derogating measures may not be inconsistent with the States parties’ other obligations under international law (Art. 4.1), particularly the rules of international humanitarian law, nor may they violate peremptory norms of international law. Inter alia, arbitrary deprivations of liberty or deviations from fundamental principles of fair trial, including the presumption of innocence, would thus be prohibited at any times
. Secondly, the HRC refers to Art. 2.3, ICCPR, requiring States parties to provide effective remedies for any violation of the provisions of the Covenant: while not included in the list of non-derogable provisions in Art. 4.2, the clause, according to the Committee, “constitutes a treaty obligation inherent in the Covenant as a whole”.
“Even if a State party, during a  state of emergency,  and to the extent that such measures are strictly required by the exigencies of the situation, may introduce adjustments to the practical functioning of its procedures governing judicial or other remedies, the State party must comply with the fundamental obligation, under article 2, paragraph 3, of the Covenant to provide a remedy that is effective”
.
Thirdly, a derogation from procedural or judicial guarantees could never be such to circumvent the protection of non-derogable rights:
“Thus, for example, as article 6 of the Covenant is non-derogable in its entirety, any trial leading to the imposition of the death penalty during a state of emergency must conform to the provisions of the Covenant, including all requirements of articles 14 and 15”
.
For the same reason, the right to habeas corpus shall never be diminished
.

Derogations from fundamental requirements of fair trial, in the opinion of the HRC, are prohibited for two reasons: because certain components of fair trial are guaranteed by international humanitarian law, and “the Committee finds no justification” for derogating from them “during other emergency situations”; and because that is required by the principles of legality and by the rule of law”. It follows that “(o)nly a court of law may try and convict a person for a criminal offence” and that “(t)he presumption of innocence must be respected”
.
4. Concluding remarks.
Notwithstanding the differences in the formulation of the derogation clauses in the two treaties, both the inter-American and ICCPR competent organs have proved to agree on the non-derogability of a fundamental nucleus of judicial and procedural guarantees and on at least some of the basic motivations leading to this result
. There is a wide agreement that even in times of emergency the imposition of the death penalty, in those countries that have not yet abolished it, can only be the outcome of a trial before an independent judge, respecting all the guarantees of fairness established as well in Art. 14, ICCPR as in Art. 8, ACHR. There is also a wide convergence on the non-derogability of the right of habeas corpus, which is always essential in order to protect non-derogable rights of detainees, and, more generally, of the right to other judicial or non-judicial remedies, at least as far as they relate to the protection of non-derogable rights. There is, finally, a substantial convergence on the non-derogability of the most basic elements of the guarantees of fair trial, even if there does not seem to be an agreement on the possible list of those basic elements or on the opportunity of having a list, rather than deciding according to the specific particularities of each case.
The agreement also touches on two fundamental reasons justifying the above conclusions: the link of many judicial and procedural guarantees with the protection of non-derogable rights, such as the right to life and the right to humane treatment, and the fact that the primary aim during states of emergency shall always remain the protection of the principles of legality and of the rule of law, which are fundamental principles underlying the whole of both treaties.
Those conclusions are supported by the work done by various groups of experts, and by the reflections of the Charter-based human rights bodies
; and their validity extends well beyond the framework of the two treaties that have been considered here: in particular, there are eloquent signs that they would be agreed upon by the European Court of Human Rights
.
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