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Reservations

The ICCPR is a multilateral treaty containing rights and obligations undertaken by States through mutual consent. As such the ICCPR is a multilateral treaty belonging to the ‘general treaty regime’.
 

The starting point for any examination of reservations and derogations is the Vienna Convention on the Law of Treaties (Vienna Convention) which, as identified by the ICJ, represents a codification of a number of customary international law principles. The Vienna Convention defines a reservation as

“a unilateral statement, however phrased or named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State”.
This definition has subsequently been elaborated on by the International Law Commission (ILC) in its provisionally adopted draft guidelines to treaties adopted at the fifty-third session in 2001.

It is important to emphasise that reservations simply refer to the respective treaty obligations and therefore, strictly speaking, do not alter existing customary law. As identified by the ICJ in the Nicaragua case customary law and treaty law run in parallel.
 However, this is not to say that reservations may not affect the normative development of customary law. 

Customary law is constituted by two elements, firstly a general practice and secondly the acceptance as law (opinio juris). Therefore, to the extent that reservations represent the general practice and the opinio juris of States, or the lack thereof, they can impact the development of customary international law. 

The impact specific reservations to the ICCPR will have on the development of customary law, as a function of a general practice and the opinio juris of States, depend on:

· the number of States submitting the same reservation

· the response of State parties to the reservation

· the response of the Human Rights Committee to the reservation and its impact on other  State parties’ responses

· the ‘standing’ of the specific customary law which would be impacted 

The number of States submitting the same reservation

Irrespective of whether a reservation is considered permissible, the greater the number of States that formulate the same reservation, the greater the evidence that the world community does not accept the treaty obligation in question. Rejection of a treaty obligation can evidence a rejection of the corresponding customary norm. However, specific attention must be given to the reservation itself because the State might be objecting to the enforcement of the norm as contained in the treaty or some other aspect of the treaty obligation as opposed to the norm itself. The State may ‘agree’ with the norm but feel that its society is not ready for it to be a domestically judicially enforceable right.

The response of States parties to the reservation

The response by States parties may evidence the opinio juris of States. The response by States will partly dictate whether the norm/law will be strengthened, weakened or remain unchanged. For example, if a State submits a reservation which is subject to numerous objections it is likely that the corresponding customary norm will remain unaffected or even strengthened. The international communities condemnation of the reservation and therefore its corresponding confirmation of the normative treaty obligation evidences the international communities acceptance of the obligation as law.

The response of the Human Rights Committee to the reservation

In General Comment 24 the Human Rights Committee (HRC) controversially addressed the lacunae
 that exists in treaty law concerning reservations that are incompatible with the object and purpose of a treaty.
 The HRC determined that it “falls to the Committee to determine whether a specific reservation is compatible with the object and purpose of the Covenant” and furthermore that if a reservation is deemed unacceptable it “will generally be severable, in the sense that the Covenant will be operative for the reserving party without [the] benefit of the reservation”.
 Although the legality of this action is questionable it is likely to strengthen the treaty obligations and the parallel customary norms. The treaty obligations and the parallel customary norms are likely to be strengthened because of the pragmatic choices States face when they are deemed to have submitted an incompatible reservation. A State may

· withdraw the reservation

· denounce the treaty and re-accede with a compatible reservation

· denounce the treaty

Although States can withdraw from the ICCPR it is an extreme measure and it is likely that the State will instead either withdraw the reservation or denounce the treaty and re-accede with a compatible reservation, thereby reinforcing the treaty norm and likely the corresponding customary norm.
 However, the detrimental effect of States withdrawing from a treaty should not be underestimated. “Nevertheless, assuming the threat is genuine, would it not be better to suffer a few denunciations, in order to enhance the integrity of the norms and ensure that law triumphs over politics.”

Furthermore, in General Comment 24 the HRC states that “[r]eservations that offend peremptory norms would not be compatible with the object and purpose of the Covenant”. This statement is problematic because not all peremptory norms offend the object and purpose of the ICCPR. For example, if a State were to submit a reservation to the ICCPR regarding the equidistance principle it is difficult to see how this would offend the object and purpose of the ICCPR.
 The incompatibility of peremptory norms and treaties flows instead from Articles 53 and 64 of the Vienna Convention.
 

The HRC then states “provisions in the Covenant that represent customary international law (and a fortiori when they have the character of peremptory norms) may not be the subject of reservations”.
 This is legally troublesome for two reasons. Firstly, it does not differentiate between the two parallel existing legal regimes of customary and treaty law. Secondly, and as mentioned above the severability doctrine applied by the HRC undermines the concept of State consent. However, if we and the States can come to terms with these legal hurdles, given the proactive nature of the HRC, it is likely that the HRC’s action will over a number of years result in the merging of ICCPR treaty norms and customary international law. 

Derogations

As with reservations derogations to the ICCPR do not themselves impact customary law rather they evidence state practice and opinio juris which in turn affect the development of customary international law.

Article 4(1) ICCPR specifies that a derogation may be made

“In time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed, the States Parties to the present Covenant may take measures derogating from their obligations under the present Covenant to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with their other obligations under international law . . .” (Emphasis added)
It is important to focus on the words “not inconsistent with their other obligations under international law” because this includes the treaty obligations as they exist in parallel (if they do exist) as customary international law. Because a State must take both legal regimes into account derogations provide great insight into the opinio juris of States as to the existence and extent of customary norms. 

Although a State may register a derogation to the treaty the State is still bound by customary law. However, this is not to say that a State cannot ‘derogate’ from international customary law as well.
 In the Gabcíkovo-Nagymaros case the ICJ found “that the state of necessity is a ground recognized by customary international law for precluding the wrongfulness of an act not in conformity with an international obligation”.

The Court then defined the conditions which had to be satisfied to justify a state of necessity as follows

“it [the state of necessity] must have been occasioned by an ‘essential interest’ of the State which is the author of the act conflicting with one of its international obligations; that interest must have been threatened by a ‘grave and imminent peril’; the act being challenged must have been the ‘only means’ of safeguarding that interest; that act must not have ‘seriously impair[ed] an essential interest’ of the State towards which the obligation existed; and the State which is the author of that act must not have ‘contributed to the occurrence of the state of necessity’. Those conditions reflect customary international law”.
 (Emphasis added)
Therefore, for a State to derogate from an ICCPR obligation with a corresponding customary law a State must fulfill the conditions for derogation under the ICCPR and the conditions to invoke a state of necessity.

As with reservations the effects of derogations are dependent on the number of States submitting a similar derogation, the response of State parties to the derogation, the ‘standing’ of the specific customary law which would be impacted and the response of the Human Rights Committee to the derogation and its impact on other State parties’ responses.

Similarly with reservations it is not clear how and who should determine whether a derogation complies with the treaty obligations contained in Article 4 and with the requirements of a state of necessity. Regardless, in General Comment 29 the HRC states that “it is the task of the Committee to monitor the laws in question with respect to whether they enable and secure compliance with article 4”.
 Although of questionable legality, it is likely that because of the HRC’s proactive nature the HRC’s approach will facilitate the merging of obligations contained in the ICCPR and customary international law.

Arguably derogations pose less of a threat to the development of the provisions of the ICCPR into customary law because derogations represent exceptions to the treaty obligation whereas reservations may weaken the obligation itself, thereby potentially weakening the corresponding customary norm. This is particularly relevant given the strict requirements derogations must meet under the treaty to be valid.

Conclusions

In regards to both reservations and derogations the HRC has identified a gap in the law and has proactively asserted its interpretation of how this lacunae should be addressed. Although the legality of this assertion is questionable (at this time) it provides a solution which can be reconciled with the Vienna Convention and has been supported by several States. Questions surrounding incompatible reservations have existed for years and it is positive to see a treaty body taking advantage of this stagnation and ambiguity by steering the debate instead of following it. Given the pragmatic choices faced by States it is likely that the HRC’s stance will strengthen the obligations contained within the ICCPR and facilitate the development and merging of the provisions of the ICCPR and customary law. 

� Although the ICCPR is placed under the ‘general treaty regime’ this is not to say that the human rights nature of the treaty will not impact the admissibility of reservations. The human rights nature of the treaty should be taken into account when objectively evaluating reservations against the object and purpose of the ICCPR.


� In the provisionally adopted draft guidelines the ILC defines a reservation as “a unilateral statement, however, phrased or named, made by a State or an international organization when signing, ratifying, formally confirming, accepting, approving or acceding to a treaty or by a State when making a notification of succession to a treaty, whereby the State or organization purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State or to that international organization.”


� Nicaragua case, 27 June 1986, ICJ, Merits, paras. 172(182, < http://www.icj-cij.org/icjwww/icases/inus/inus_ijudgment/inus_ijudgment_19860627.pdf>, visited on 4 November 2004.


� The lacunae that I am referring to is the question of how and who determines that a reservation is incompatible with the object and purpose and what is the legal effect of a incompatible reservation. In terms of the legal effects it is unclear whether:


the reserving State is no longer a party to the treaty


the incompatible reservation is severed and the reserving State is bound by the treaty as a whole


� The HRC’s approach is highly controversial because it undermines the concept of State consent and as stated by Jan Klabbers “to force substantive rules on States reluctant to accept them . . . is rarely a good idea” (J. Klabbers, ‘On Human Right Treaties, Contractual Conceptions and Reservations’ in I. Ziemele (ed.), Reservations to Human Rights Treaties and the Vienna Convention Regime (Martinus Nijhoff Publishers, Leiden, 2004)). Additionally, the severability doctrine espoused by the HRC is not provided for by the Vienna Convention. However, this is not to say that the HRC position cannot be reconciled with the Vienna Convention. As identified by Martin Scheinin the fact that the Vienna Convention does not regulate the consequences of incompatible reservations can lead one to conclude that “reservations that are contrary to the object and purpose of a human rights treaty are simply prohibited [ipso facto] by the Convention” (M. Scheinin, ‘Reservations by States under the International Covenant on Civil and Political Rights and its Optional Protocols, and the Practice of the Human Rights Committee’ in I. Ziemele (ed.), Reservations to Human Rights Treaties and the Vienna Convention Regime (Martinus Nijhoff Publishers, Leiden, 2004)). This argument is supported by the wording of Article 21 of the Vienna Convention which specifies that the legal effects of reservations only apply to reservations established “in accordance with Article 19 . . .” (emphasis added).  “Thus, if a reservation is inadmissible pursuant to Article 19 because of incompatibility with the object and purpose of the treaty the legal consequences of reservations and objections spelled out in Article 21 do not apply”  (A. Seibert-Fohr, ‘The Potentials of the Vienna Convention on the Law of Treaties with Respect to Reservations to Human Rights Treaties’ in I. Ziemele (ed.), Reservations to Human Rights Treaties and the Vienna Convention Regime (Martinus Nijhoff Publishers, Leiden, 2004)).


� Human Rights Committee, General Comment 24 (52), General comment on issues relating to reservations made upon ratification or accession to the Covenant or the Optional Protocols thereto, or in relation to declarations under article 41 of the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.6 (1994), para. 18.


� In March 2000 Trinidad and Tobago denounced the Optional Protocol (but did not denounce the ICCPR) as a result of the HRC applying the severability doctrine in Kennedy v. Trinidad and Tobago. Although this is unfortunate the corresponding customary norm will not be weakened because Trinidad and Tobago’s withdrawal evidences a desire to avoid the HRC machinery as opposed to rejecting the actual treaty obligation contained in the ICCPR and its corresponding customary norm.


� W. A. Schabas, ‘Reservations to Human Rights Treaties: Time for Innovation and Reform’, 32 Can. Y.B. Int. L. 39; 1994, p. 71.


� As confirmed in the North Sea Continental Shelf cases (20 February 1969, ICJ Reports, 1969 p. 182) and presented by Ulf Linderfalk in ‘Reservations to Treaties and Norms of Jus Cogens ( A Comment on Human Rights Committee General Comment No. 24’ in I. Ziemele (ed.), Reservations to Human Rights Treaties and the Vienna Convention Regime (Martinus Nijhoff Publishers, Leiden, 2004) “if a reservation were concerned with the equidistance principle, it would not necessarily have a negative effect upon the formation customary international law, because in this case the reservation would in itself be null and void as contrary to an essential principle of the continental shelf institution which must be recognized as jus cogens”. (Dissenting opinion of Judge Tanaka).


� Article 53 states: “A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law. For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.”


Article 64 states: “If a new peremptory norm of general international law emerges, any existing treaty which is in conflict with that norm becomes void and terminates.”


� Supra note 6, para. 8.


� In addition to a state of necessity, in principle a State could derogate from international customary law by invoking self-defence, countermeasures, force majeure or distress.


� Gabcíkovo-Nagymaros case, 25 September 1997, ICJ, Judgement, paras. 51(52, <www.icj-cij.org/icjwww/idocket/ihs/ihsjudgement/ihs_ijudgment_970925_frame.htm>, visited on 4 November 2004.


� Ibid.


� See also Article 25 of the Draft Articles on Responsibility of States for Internationally Wrongful Acts adopted by the International Law Commission at its fifty-third session (2001).


� Human Rights Committee, General Comment 29, States of Emergency (Article 4), U.N. Doc. CCPR/C/21/Rev.1/Add.11 (2001).





