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In order to balance the legitimate rights of sovereign States on the one hand and human rights and fundamental freedoms of individuals on the other hand, international human rights law allows States to take various measures to limit the enjoyment and exercise of human rights under certain circumstances and on specific conditions. Derogation from human rights is one of the lawful restrictions, albeit exceptional and temporary, permitted by some human rights conventions. A number of the most important human rights instruments contain provisions that permit State parties, in times of public emergency which threatens the life of the nation such as international or internal armed conflict, to take measures derogating from their obligations. Article 4 of the International Covenant on Civil and Political Rights, Article 15 of the European Convention on Human Rights, Article 30 of the European Social Charter and Article 27 of the American Convention on Human Rights are the most remarkable examples of the derogation clauses. Some other human rights conventions, such as the International Covenant on Economic, Social and Cultural Rights, however, contains no comparable provisions regarding the rights of State parties to derogate from their obligations. 

The right of State parties to derogate from their human rights obligations is subject to a number of restrictions spelled out in the relevant instruments. Firstly and mostly importantly, not all rights guaranteed in the instruments may be derogated from. All human rights conventions containing a derogation provision clearly stipulate that the derogation from certain rights shall not be taken. Right to life, freedom from torture, freedom from slavery and servitude, and the prohibition of retroactive criminal law are not subject to derogation even in time of emergency and therefore usually referred to as ‘non-derogable rights’. In addition to this catalogue, the prohibition of imprisonment merely on the ground of inability to fulfil a contractual obligations (the so-called ‘imprisonment for debt’), the right to recognition as a person before the law, as well as freedom of thought, conscience and religion in ICCPR,
 the right not to be tried or punished twice (the so-called principle of ‘ne bis in idem’) in Protocol No. 7 to ECHR, and the right to juridical personality, the rights of the family, the right to a name, the rights of the child, the right to a nationality, and the right to participate in government in ACHR are also recognised as non-derogable rights under respective instruments. Article 30 of ESC, however, does not list any non-derogable rights therein. Secondly, rights may be derogated from only to the extent strictly required by the exigencies of the situation, which means the extent and scope of the derogation measures must stand in a proportionate relation to the necessity of combating the public emergency. This proportionality test constitutes, in addition to the catalogue of non-derogable rights, a significant limitation on the permissible derogation measures. Thirdly, derogation measures must not be inconsistent with other obligations under international law assumed by State parties. Most notable international obligations in this regard are those under other human rights instrument than the one containing the derogation provisions, and both customary and conventional rules under international humanitarian law and international labour law. Fourthly, with the exception of ECHR and ESR, derogation measures must not involve discrimination solely on the ground of race, colour, sex, language, religion and social origin. The prohibition of discrimination in the context of derogation entails that derogation measures shall not be intentionally taken to aim at certain racial, ethnic, linguistic or religious groups. In contrast to regional human rights instruments, ICCPR also requires that only when the existence of a public emergency is officially proclaimed, can a State party lawfully derogate from its obligation under the Covenant. 

Under the respective instruments, State parties taking derogation measures are also under the obligation to inform other State parties through the intermediary of the Secretary-General of UN (ICCPR) or the Secretary General of the Organisation of American States (ACHR), or inform the Secretary General of the Council of Europe (ECHR and ESC), respectively, of the provisions having been derogated from, the derogation measures and reasons of the derogation. The date on which the derogation terminates shall also be informed. 

As of February 2002, 25 State parties to ICCPR have made one or more derogations pursuant to Article 4 of the Covenant. The Human Rights Committee has issued General Comments No. 5 (13) in 1981 and General Comment No. 29 (72) – replacing the former one – in 2001 to assist State parties to meet the requirements of Article 4 as regards derogation during a state of emergency. 

Reservation to human rights instrument is another means by which State parties may lawfully be exempted from their conventional human rights obligations. As defined in Article 2(1)(d) of the Vienna Convention on the Law of Treaties (VCLT), ‘“reservation” means a unilateral statement, however phrased or named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State’. The question of reservations to human rights treaties involves a number of issues and thus has been one of the most controversial subjects in contemporary international law. 

All major human rights covenants and conventions have received a great number of reservations, and interpretative declarations and understandings that amount to reservations, far more than that to other multilateral treaties. Many State parties to human rights treaties made reservations, inter alia, to ensure the prevailing effects of their own domestic laws, and/or made general or ‘sweeping’ reservations that do not specify the exact provisions subjected to reservations. Reservations to human rights treaties, especially those made to substantive provisions, thus have greatly weakened the obligations of State parties or made their obligations extremely obscure, and consequently undermined the effective implementation of human rights treaties. 

The right of State parties to make reservations to international treaties is however not unlimited. In accordance with Article 19 (c) of VCLT, which is generally regarded as a codification of relevant rules of customary international law in this area, a State may not formulate a reservation if the reservation is incompatible with the object and purpose of the treaty. Most human rights treaties on universal level either contain no explicit provisions regarding reservation or merely reiterate Article 19 (c) of VCLT. Reservations to human rights treaties therefore have to be measured against the compatibility test. Reservations incompatible with the object and purpose of the treaty concerned shall then not be permissible. Nevertheless, due to the nonreciprocal nature of human rights treaties, only very few States parties have objected those reservations they deem incompatible with the object and purpose of the human rights treaty concerned. Furthermore, the legal effect as to whether the objection may preclude the entry into force of the treaty in question between the objecting and reserving States varies in state practice. In view of all the problems, the Vienna Declaration and Programme of Action, adopted in 1993, encourages States to avoid the resort to reservations as far as possible and ‘to consider limiting the extent of any reservations they lodge to international human rights instruments, formulate any reservations as precisely and narrowly as possible, ensure that none is incompatible with the object and purpose of the relevant treaty and regularly review any reservations with a view to withdrawing them.’

Treaty bodies charged with monitoring the compliance of human rights covenants and conventions are not officially empowered to judge upon the compatibility and admissibility of reservations, even though some commentators have strongly suggested so, they nevertheless have expressed serious concerns regarding the issue. The Committee on the Elimination of Discrimination Against Women has issued two general recommendations regarding the compatibility, validity and legal effect of reservations to the Convention. The Human Rights Committee issued General Comment No. 24 (52) in 1994 on issues relating to reservations to ICCPR, representing the most comprehensive and aggressive views of treaty bodies regarding the subject of reservations to human rights treaties. The reservations to human rights treaties have also been a major issue dealt with by the International Law Commission
 and the Sub-Commission on the Promotion and Protection of Human Rights.
 The understandings with respect to the issue of reservations to human rights treaties of those bodies nevertheless varies, while many commentators have also made all different kinds of arguments. The issue of the reservations to human rights treaties has become a controversial issue in the field of international law and human rights due to the particularity, complexity and significance of the issues. 
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� In the opinion of the Human Rights Committee, there are some other rights that are not listed in Article 4 also cannot be made subject to lawful derogation. Human Rights Committee: General Comment 29 (72), Derogation from provisions of the Covenant during a state of emergency, para. 13. 


� Vienna Declaration and Programme of Action, A/CONF.157/24, Part I, para 26, and Part II, para. 5. 


� See, e.g. the Second Report of Special Rapporteur of the International Law Commission, Alain Pellet, on reservations to treaties, A/CN.4/477/Add.1 (1996).


� See, e.g. ‘Reservations to human rights treaties’, Working paper submitted by Ms. Françoise Hampson pursuant to Sub-Commission decision 1998/113, E/CN.4/Sub.2/1999/28 (1999). 
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