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Article 14 of International Covenant on Civil and Political Right prescribes as the following: ’no one shall be liable to be tried or punished again for an offence for which he has already been finally convicted or acquitted in accordance with the law and penal procedure of each country.’ This article usually is called as ne bis in idem, and is called as double jeopardy in common law system.

Ne bis in idem basically means that no court can trial or punish the one who has been judged as guilty or not guilty by court’s effective judgments. As the development of modern criminal procedure theories and practices, the meaning of this principle has extended to the procedural decision on substantial issues, which are forbidden being prosecuted or tried again. For example, if prosecutorial organization made the nol pros decision, then the case is closed and no prosecution or trial shall be initiated against the defendant. The legal significance and social value of ne bis in idem mainly lies in the following aspects: Firstly, it can maintain the stability of society. The stability of law is the important content of justice and the require of maintain legal authority and the order of society. As the representative of law, if the Judge’s judgment can be changed without any limitation and can be interpreted at will, the law can’t acquire public trust and build up it’s authority, which can result in the crisis of justice and social stability. Secondly, restrain the abuse of the governmental right to prosecution and protect the parties’ legitimate interest. Criminal prosecution is the action being used by government to fight against individual and the government can take many advantages to accuse the defendant. Without the limitation to governmental action and put the parties in the whirlpool of proceedings, it can not only infringe on the parties’ routine life but threaten the public in psychology, give rise to the opposite and distrustful mood between government and citizen. Obviously, in this way, the fundamental purpose, that is, the government legislates and applies the law for the benefit of society and the public, is violated.

However, everything has two different sides. The positive significance of ne bis in idem is out of question, but negative factor comes inevitably if put too much emphasis on the positive aspects. Many countries’ criminal justice adopts the system whereby the second or third instance is final. However, if we insisted on the ne bis in idem under the circumstances where innocent evidence is collected after the final instance or it proved the evidence of the final instance was forged, the innocent will be wrongly punished. Due to above reasons, taking the upper most aim of judicial justice into account, many country adopt the open interpretation, that is, under the circumstances where there’s new evidences or it proved there’s judicial malpractices or the judges bended the law in making judgment, and the defendant is definitely innocent, the judicial relief procedure can be initiated and the court can make a not guilty judgment. The exception of ne bis in idem considers both the procedural justice and substantial justice, embodies the idea of human right in criminal procedure, is a must of the development of the society which is ruled by law. In terms of the above, it’s improvement to restrain the ne bis in idem prescribed by International Covenant on Civil and Political Right. At present, as the exception of ne bis in idem, not only changes in favor of the defendant are adopted by many countries, such as making a not guilty judgment in place of guilty one, but changes go against the defendant by some countries, such as Germany criminal procedure law prescribes that under the following circumstances, retry the case going against the guilty defendant: 1. The evidential document in favor of the defendant is falsified; 2. The witness、appraiser make false testimony or expert conclusions in purpose;3.Judges or assessors committed crimes on against duties; 4. The one who was judged innocent make guilty statements, which are worth believing, either in court or outside the court. According to the above provisions, especially the last one, even the one was judged as not guilty can be retry if he made reliable statements in court or outside the court.

According to Chinese People’s Court Organization Law and Criminal Procedure Law, criminal cases apply the system whereby the second instance is final; the judgment of the second instance is final and become effective. But at the same time, it is prescribed that the criminal proceedings must comply with the principle of ‘base on facts and take law as the criterion’. Article 44 of Criminal Procedure Law prescribes: ’The public security organ’s requests for approval of arrest, the People’s Procuratorate’s bills of prosecution and the People’s Court’s written judgments must be faithful to the facts. The responsibility of anyone who intentionally conceals the facts shall be investigated.’ In order to embody the principle of ‘base on facts and take law as the criterion’, the Criminal Procedure Law prescribes the Procedure of Second Instance, namely the Procedure of Retry. Article 203 of the Criminal Procedure Law prescribes:’ A party or his legal representative or his near relative may present a petition to a People’s Court or a People’s Procuratorate regarding a legally effective judgment or order, however, execution of the judgment or order shall not be suspended.’ Article 204 of the Criminal Procedure Law prescribes:’ If a petition presented by a party or his legal representative or his near relative conforms to any of the following conditions, the People’s Court shall retry the case: (1) There is new evidence to prove that the confirmation of the facts in the original judgment or order is definitely wrong;(2) The evidence upon which the condemnation was made and punishment meted out is unreliable and insufficient, or the major pieces of evidence for supporting the facts of the case contradict each other;(3) The application of law in making the original judgment or order is definitely incorrect; or (4)The judges in trying the case committed acts of embezzlement, bribery, or malpractices for personal gain, or bended the law in making judgment. Article 205 of the Criminal Procedure Law prescribes:’ If the president of a People’s Court at any level finds come definite error in a legally effective judgment or order of his court as to the determination of facts or application of law, he shall refer the matter to the judicial committee for handling.’’ If the Supreme People’s Court at a higher level finds come definite error in a legally effective judgment or order of a People’s Court at a lower level, it shall have the power to bring the case up for trial itself or may direct a People’s Court at a lower level to conduct the retrial.’’ If the Supreme People’s Court finds come definite error in a legally effective judgment or order of a People’s Court at any level, or if a People’s Procuratorate at a higher level finds come definite error in a legally effective judgment or order of a People’s Court at a lower level, it shall have the power to present a protest to the People’s Court at the same level against the judgment or order in accordance with the procedure for trial supervision.’’ With respect to a case protested by a People’s Procuratorate, the People’s Court that has accepted the protest shall form a collegial panel for retrial; if the facts, on the basis of which the original judgment was made, are not clear or the evidence is not sufficient, it may direct the People’s Court at the lower level to try the case again.’  Obviously, the prescriptions on retrial predicate that the legally effective judgment may be rescinded or revised. These prescriptions are exceptions of ne bis in idem. Nevertheless, Chinese retrial procedure emphasizes the principle of ‘base on facts and take law as the criterion’. In another words, it put more emphasis on the pursuing of substantial justice than procedural justice. It embodies in the following aspects: 1. According to the prescription of the Criminal Procedure Law, the retrial procedure may be initiated both in favor of the defendant and going against the defendant. The wrongly guilty judgment may be revised to not guilty, the wrongly not guilty judgment may be revised to guilty, in making these judgment the criterion is facts and law; 2.Not only the parties and the procuratorate may initiate the retrial procedure, but court may decided to retry the case, the court burden the responsibility to try the case based on facts and comply with law; 3. The initiation of retrial is not limited by times; facts and law are the only and ultimate criterion.

Obviously, the scope of Chinese criminal retrial procedure is more extensive than the exception of ne bis in idem, that is, it includes the retrial in favor of the defendant and retrial going against the defendant, and there is no limitation on the time and scope of retrial. Two questions come out of this procedure. The first question is: Should the exception of ne bis in idem includes the retrial going against the defendant? The second question is: should there be some limitation to the retrial in favor of the defendant?

The first question is a complex one which can’t be made out by mathematic calculation. In my opinion, the exception of ne bis in idem should include the situation going against the defendant in terms of the aim and value of the criminal procedure. The meaning of legislation and application of criminal law is to try the case in a practical and realistic way. The following two aspects are the same important to society: The innocent should be protected from prosecution, the parties’ legal interests should be protected, and the criminal should be punished, as he deserved. The government should be tolerant but the society needs the order. Certainly, I am inclined to protect the innocent and the parties’ legal rights if I must make a choice between them. However, putting emphasis on one aspect does not equal to neglect the other. Here comes our question of how to deal with the circumstance where the principle of ne bis in idem goes against the defendant. The retrial goes against the defendant must be restrained strictly in order to exert the positive role of principle of ne bis in idem, otherwise, the principle may be destroyed and the stability and order of the society be damaged.

In order that the principle of ne bis in idem can play it’s role to the maximum in Chinese criminal procedure of retrial, in my point of view, the following reformation on the aspect going against the defendant is necessary: Firstly, under the circumstance, where the legally effective judgment confirms the defendant not guilty but there’s new evidence proved guilty, the case should not be retried without differentiating. It’s judicial authorities’ responsibility if a guilty defendant who has been investigated 、prosecuted and put to trial but confirmed innocent at last. Retry the crime which is the common case will do harm to the stability of law and the legal education to the parties. Thereby, the retrial may be initiated only when the defendant punishable by more than ten years of imprisonment. The limitation can be neglected only when the judges in trying the case committed acts of bribery or malpractices for personal gain or bended the law in making judges. Secondly, the case may be retried where the final instance makes the guilty judges but imposes a lenient punishment, and where there is new evidence proving severer punishment should be imposed, only when the former punishment is under 5 years imprisonment but according to the new evidence, harsher punishment than life imprisonment should be imposed. No any other cases can be retried. Thirdly, the retrial can be initiated only once except that the judges in trying the case committed acts of bribery or malpractices for personal gain or bended the law in making judges. If there is no limitation in terms of time, then the responsibility of misjudged case is evaded. If retry the case at any time when new evidence is found, the law system could be damaged severely. Fourthly, misjudged cases due to incorrect application of law can not initiated the retrial that goes against the defendant. The judges who made the judge due to incorrect application of law should take the whole responsibility of misjudged cases. Fifthly, the court should not initiate the retrial itself; instead, the defense and the prosecution should advance the protest to the judge.

The second question is that should there be some limitation to the retrial in favor of the defendant. Although many countries’ criminal procedure law accept the retrial in favor of the defendant as the exception of ne bis in idem, if there is no limitation, the principle will suffer great difficulties of the heavy burden both to judicial authorities and to the parties. Therefore, the retrial in favor of the defendant should be restrained for fear that the principle of ne bis in idem is impaired. In my point of view, the retrial in favor of the defendant can be dealed with as following. Firstly, the retrial should be initiated without limitation of times under the circumstance where there is new evidence to prove that the defendant should obtain a not guilty judge.  Secondly, no retrial can be initiated to mitigate a too harsh punishment of a guilty judgment except that the range of mitigation is more than 7 years or the punishment is life imprisonment or death penalty. Otherwise, the problem can be solved by procedure of commutation and parole. Thirdly, if there is evidence to prove the judges in trying the case committed acts of bribery or malpractices for personal gain or bended the law in making judges, the retrial can be initiated in principle. Fourthly, the retrial in favor of the defendant may include the circumstance where there is incorrect application of law. Fifthly, the court can initiate the retrial in favor of the defendant.
In conclusion, the exception to ne bis in idem mainly includes two circumstances, one is that the retrial going against the defendant should be restrained strictly, the other is that the retrial in favor of the defendant should be properly restrained. In this way, the principle of ne bis in idem can play its role in reasonable scope and ensure its basic entity in criminal procedure, and the principle and its exception can constitute a more ideal procedural system.
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