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Abstract:

According to the Vienna Convention on the Law of Treaties and the related provisions therein, the so called “reservation” under international law is generally referred to “a unilateral statement, however phrased and named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State”. Since the International Covenant on Civil and Political Rights itself didn’t include any provisions regarding reservation, a large number of problems have occurred in practice. For long time, the International Law Commission and the Commission of Human Rights of the United Nations have given great effort on the issue of reservations of treaties and have provided with numerous directive opinions on reservations by means of drafts, resolutions and other documents. Generally speaking, the two commissions recognize reservations of treaties made by the Contracting States, but they also hold the opinions that reservations should only be made to a certain extent. Specifically, the International Law Commission suggests active measures to be taken, including establishing specialized examination body and changing the functions of the registration and depositary bodies to achieve actual restriction on the reservations made by the States, as well as comparatively lax requirements of withdrawing reservations; on the other hand, the Commission of Human Rights is more inclined to an “inward-seeking” approach of promoting internal legislation of the States so as to reduce reservations of the Contracting States to the human rights conventions, as well as desires acceptance by the Member States of all the obligations. These two opinions, not contradicting but being the two faces of a coin to some extent, could well promote and influence each other.
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Reservation, as a right under the international law, emerged as early as the end of the eighteenth century to the beginning of the nineteenth century. When signing the Final Act of the Congress of Vienna in 1815, Rowen Ham, plenipotentiary of both Sweden and Norway, made an official declaration purporting that the Swedish government would not accept Articles 101, 102 and 104 which related to the sovereignty of the Lucca Region and recognized Ferdinand IV as King of Sicily. This is regarded as the first reservation to a multilateral treaty in history.

Reservation under the international law generally has two tiers of meaning: (1) declaration of a reservation, which is made by a state unilaterally for protecting particular interest regarding the relevant treaty, can have effect only when accepted by at least one country, instead of having opposing or binding effect to another state upon making; (2) since making reservations is a unilateral act of the respective countries, reservations made by respective states should not be regarded as one reservation, even when they are of the same contents, for the other states absolutely may object to a reservation made by a state while keeping silent to or accepting the same reservation made by another state. 

The conception of reservation has a relatively complete development process. The draft of the Harvard Law of Treaties regarded reservation to the effect as a formal declaration made by a State, when signing, ratifying or acceding to a treaty for the purpose of limiting the effect of the application of this treaty and the relationship among the other States or other States likely to be States Parties. 佩特 马兰科祖克 takes the view to the effect that reservation is made when “a State may be willing to accept most terms of the treaty, or may otherwise object to other terms of this treaty.”
 In 1948, due to the hot debate going on among the states about the issue of reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, the International Law Commission began to prepare for an authoritative definition of “reservation” in the draft of the Convention of Law of Treaties. Through the effort of Brierly, Lauterpacht, Fitzmaurice and Waldock, the International Law Commission achieved this goal. The Vienna Convention of Law of Treaties of 1969 clearly provided that a reservation is “a unilateral statement, however phrased and named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State”. The Vienna Convention on the Law of Treaties between States and International Organizations or between International Organizations of 1986 also followed this definition in describing reservations. 

In the field of international law, allowing reservations to treaties usually increase the universality of such treaties, while unrestricted reservations, however, undoubtedly derogate the object and purpose of the treaties. Therefore, it has long been a hotly debated question, both theoretically and practically under the international law, how to strike a balance between maintaining the value of the treaties and striving for more extensive participation of the treaties. 

The International Covenant on Civil and Political Rights was adopted and opened for signature, ratification and accession by General Assembly resolution 2200A of 16 December 1966, and entered into force 23 March 1976. According to statistics, by November 1994, 46 States out of the 127 Member States to the Covenant submitted 150 reservations of different purports regarding the obligations of the Covenant.
 For example, the United States made reservations to Article 6 and Article 7 of the Covenant. These reservations made by the United States were objected by many European countries who contended that such reservations are incompatible with the object and purpose of the treaty. In March 1995, the Commission of Human Rights also criticized these reservations in examining the report submitted by the United States pursuant to the Covenant and suggested withdrawal. 

According to the international customs and the related provisions, there are several kinds of reservations as follows:
 (1) reservations fully prohibited, which means reservations in any form are not allowed by the treaty. For example, the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery and the Convention against Discrimination in Education have clearly provided for prohibition against reservations in any form by the States. (2) Acquiescent reservations. For example, the Convention on the Political Rights of Women which entered into force in 1954 provided in its Article 7 that a State may make a reservation to any term, and any other State may lodge an objection to this reservation. Failure to object is considered acquiescence, but the Convention will not enter into force as between such reserving State and the objecting State. (3) Express reservations, which mean the reservations other than those which shall not be prohibited by the treaty or those reservations specifically permitted. For example, Article 42 of Convention relating to the Status of Refugees prohibited reservations to Articles 1, 3, 4, 16 (1), 33, 36-46; Convention on the Reduction of Statelessness provided in Article 17 that any State may make a reservation in respect of articles 11, 14 or 15 and no other reservations to this Convention shall be admissible. (4) Majority rule, where the majority of the States Parties to the treaty will decide the acceptance of a reservation. E.g. the International Convention on the Elimination of All Forms of Racial Discrimination provided in Article 20, paragraph 2 that a reservation will be considered incompatible with the object and purpose of this Convention and thus inadmissible if at least two-thirds of the States Parties object to it. (5) Exclusion rule, where reservations are prohibited if incompatible with the object and purpose of the treaty.

Since the International Covenant on Civil and Political Rights didn’t have any clause providing for reservations themselves, the States generally make reservations pursuant to Article 19, paragraph 3 of the Vienna Convention of the Law of Treaties in practice.
 A series of problems out of this practice arise: (i) most States consider whether to make reservations out of consideration of their domestic legislation or national policies; (ii) due to lack of clear criteria, deciding whether a reservation complies with the object and purpose of the treaty is unavoidably subjective; (iii) even if the Commission decides that a reservation is against the object and purpose of the treaty, it is yet to be solved or tested how to deal with it or what it may result in. these have caused an “unlimited” situation and trend of reservation to the Covenant and have led the implementation of the Covenant to an embarrassing prospect. 

Some scholars allege that the International Covenant on Civil and Political Rights falls into the scope of international treaties of human rights the provisions of which are peremptory norms where the obligations assumed by the states regarding the international treaties of human rights are general obligations and the reciprocal principle embodied in the relationship formed within general multilateral treaties is not applicable to the international treaties of human rights, thus no reservation to the international treaties of human rights is valid. Nevertheless, in practice, the states usually take full advantage of such opportunity when the conventions on human rights permit reservations or do not prohibit reservations. 

卢达，a scholar of international law, contends that Article 19, paragraph 3 and Article 20, paragraph 4 contradict with each other where the former purports that a State shall not formulate a reservation against the object and purpose of the treaty, while, according to the latter, a reservation has the same effect on all the States accepting this reservation, the States raising no objection and the States lodging “relative” objections. 柯西亚 otherwise considers the rule that a State shall not formulate a reservation against the object and purpose of the treaty is one under the customary law. He contends that a reservation may be valid by virtue of acceptance even if it is against the object and purpose of the treaty, as long as not violating the peremptory norms.
 According to 卢达’s conclusion, the States are not practically restricted by any law in formulating reservations and accepting reservations, while, according to 柯西亚’s theory on the other hand, the States may formulate any reservation to the treaty, subject to the restriction by the peremptory norms. 

Concerning this, the International Law Commission consider that whether a reservation is compatible with the object and purpose of the Covenant is completely an issue of interpretation of treaties under the international law. When the Vienna Convention of the Law of Treaties was newly concluded, the drafters of the Convention ever suggested setting up a general procedure for authoritative judgment to this issue. There several plans discussed in the conference, such as the plan suggested by Waldock of judgment by a specialized body and the plan of majority decision raised by Japan, South Korea, India and some other states, neither of which has obtained extensive support. Finally, the Vienna Convention of the Law of Treaties still conferred the judgment power to the States themselves. 

In fact, international reservations are not excluded in application to conventions of human rights. For example, Article 20, paragraph 2 of the 1965 Convention on the Elimination of All Forms of Racial Discrimination provided that “A reservation incompatible with the object and purpose of this Convention shall not be permitted, nor shall a reservation the effect of which would inhibit the operation of any of the bodies established by this Convention be allowed. A reservation shall be considered incompatible or inhibitive if at least two-thirds of the States Parties to this Convention object to it.” In addition, Article 28, paragraph 1 of the 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 28, paragraph 2 of the 1979 Convention on the Elimination of All Forms of Discrimination against Women and Article 51, paragraph 2 of the Convention on the Rights of the Child also stipulated similarly.

The International Law Commission and the Commission on Human Rights have given great effort concerning the International Covenant on Civil and Political Rights and the issue of reservations to treaties of human rights, as well as have provided with numerous directive opinions on reservations by means of drafts, resolutions and other documents. The International Law Commission is a subsidiary organ of the United Nations, established in 1947 based on the Statute of the International Law Commission, which has for its object the promotion of the progressive development of international law and its codification.
 The Commission is charged with issues in respect of international public law and issues in respect of international private law sometimes. The Commission on Human Rights is a human rights organ established by the Economic and Social Council of the United Nations in accordance with Article 68 of the Charter of the United Nations for the purpose of connecting the protection of human rights with the security of peace so as to save succeeding generations from the scourge of war, and to reaffirm the faith in fundamental human rights, in the dignity and worth of the human person, as well as promoting international cooperation and, without distinction race, colour, sex, language and religion and promoting universal respect for human rights and fundamental freedoms.
 

The International Law Commission and the Commission on Human Rights has an opinion in common regarding reservations to the International Covenant on Civil and Political Rights that even there is no provision concerning reservations in this Covenant, the Covenant is not intended to permit any reservation to it. They nominally recognize the right of the Contracting States to reserve the Covenant, but hold that reservations should be reduced to the fullest extent and necessary restriction should be imposed on the States of making reservations. 

Concerning the issue of how to identify reservations, the International Law Commission holds that reservations are different to the interpretative declaration. Fitzmaurice and Waldock stated respectively in 1956 and 1962 in their first report of the law of treaties that interpretative declarations are not reservations thus excluding the application of the rule of reservation. However, the explanation given by the International Law Commission in the report of the draft of the Convention on the Law of Treaties in 1962 stated to the effect that a State, when signing, ratifying, acceding to, accepting or approving a treaty, often declare their interpretation with regard to a certain term, which may only be a clarification of the position of this State, or may equal a reservation, determined by whether it purports to modify or exclude the application of the treaty.”
 This explanation actually recognizes that some interpretative declarations modifying or excluding the application of the treaties may be reservations. 

Regarding the timing of formulation of reservations, the International Law Commission holds that a reservation needs to be raised when the Contracting State express its consent to be bound by the treaty. According to the definition of the Convention on the Law of Treaties, a reservation is a statement made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, so a reservation made thereafter should be invalid. Since reservations necessarily bring some uncertain factors to the treaty relationship, if there is no time limit to the formulation of reservations, such uncertain factors will continuously strengthen. 

In 2000, under the topic of “Reservations to Treaties”, the fifty-fourth session of the International Law Commission discussed the draft guidelines concerning procedures of formulating reservations and withdrawal of reservations, and adopted 11 guidelines provisionally,
 which include: (1) establishing a treaty monitoring body to examine the submitted reservations. The draft guidelines provided that if the treaty supervisory body decides the concerned reservations to be unacceptable, the reserving State should take measures in accordance with the decisions of the body, such as part or full withdrawal of the reservations. (2) Concerning the issue of part withdrawal of reservations, the Special Rapporteur drafts separately concerning this issue of part withdrawal of reservations which takes a relatively lax practice regarding withdrawal of reservations. (3) Matters concerning the functions of the depositaries of treaties. The draft guidelines provided that the depositary may bring to the attention of the reserving State if it considers the reservations are manifestly impermissible and that the depository should circulate the concerned reservations to the other contracting States attached with the opinion communicated between it and the reserving State if the reserving State maintains the reservations. (4) With regard to the means of notifying reservations to treaties of using emails and facsimiles, the Commission is of the point to recognize their validity. 
This shows that the International Law Commission contends implementing stricter restriction on the issue of reservations to treaties, and also suggests establishing a specialized supervisory body to examine the reservations submitted by the States, which is for the first time in the draft of the implementation of conventions on human rights. In respect of the functions of the depositories, the International Law Commission considers that it should be given the right of raising objection instead of passive right of acceptance only. Naturally, this opinion is opposed by many states including China. Some States allege that, since the draft guidelines do not clearly define the “treaty monitoring body”, such bodies may be judicial organs, or may be committees monitoring implementation of the treaties, and their decisions or conclusions of examination may be binding to the parties, or may only be recommendations. In addition, whether to withdraw a reservation is the right of a contracting State, thus the examination of the treaty monitoring body cannot change the treaty relationship among the contracting States, nor do its conclusions necessarily lead to withdrawal of reservations. Owing to various reasons, finally, the International Law Commission decides not to submit this draft guideline to the Drafting Committee. Persons concerned take the view that this decision may be the result of the deliberation of the International Law Commission, which will not have adverse impact on the normal operation of the treaty monitoring body itself and ensures the validity of the institution of treaties. 

Regarding the issue of granting the depository bodies of treaties function of raising objection to reservations, some States bring up the opinion that the depository bodies of treaties are the depositories of the texts of the treaties, which discharges the duties set forth in Article 77 of the Vienna Convention on the Law of Treaties. Insofar as reservations to treaties, depository bodies of treaties may examine, pursuant to Article 77, paragraph 1, sub-paragraphs (d) and (e), whether a reservation formulated by the States is in due and proper form, whether it comply with relevant provisions of the convention, and, if in need, bringing the matter to the attention of the State in question. Whether a reservation is acceptable should be decided by the contracting States themselves. Since the depository bodies of treaties are not interpreters of the texts of the treaties, nor are they judges of the acceptability of a reservation in substance, they can only carry out examination of reservations in form. Therefore, a number of States contends that the concerned draft guidelines relating to reservations to treaties should respect the expressions and spirit of the related provisions of the Law of Treaties so as to maintain the stability of the system of the law of treaties. 

With regard to the issue of the legality of the reservations to the International Covenant on Civil and Political Rights, the Commission on Human Rights holds the opinion that, according to the provisions relating to reservations of the 1969 Vienna Convention on Law of the Treaties, the entry into force of reservations, in principle, is not conditional on the consent of all the other States, thus, since the Covenant does not expressly provided for reservations, the rule that “ the contracting States shall decide by themselves based on the criteria of compatibility with the object and purpose of the treaty” is still to be relied on in deciding the validity of a reservation formulated by a contracting State. However, the actual result of the provisions concerning reservations of the Vienna Convention on the Law of Treaties is that, on one hand, the number of contracting States to this Covenant increased, but, on the other hand, it is difficult to actually restrict the formulation of reservations, which inevitably leads to adverse influence to some extent with regard to the entirety of the Covenant and the performance of the obligations under the Covenant.

To rule and restrict reservations to this Covenant, in 1994, the Commission on Human Rights brought up the “General Comment on Issues relating to reservations made upon ratification or accession to the Covenant or the Optional Protocols thereto, or in relation to declarations under article 41 of the Covenant”, which mainly includes: (1) “The absence of a prohibition on reservations does not mean that any reservation is permitted”. Concerning this, Article 19, paragraph 3 of the Vienna Convention on the Law of Treaties provided for the related criteria, which permits reservations compatible with the object and purpose of the treaties. The Commission on Human Rights also explained in detail the reservations “contrary to the object and purpose of the Covenant”, such as reservations that offend peremptory norms or international customary law, or the reservations that cause the contracting States not to fulfill its guarantee to provide remedies for human rights violations, or reservation intended to avoid the monitoring function of the Commission, which are all contrary to the object and purpose of the Covenant. (2) Though the possibility of submitting a reservation may encourage participation of the States, and “reservations may serve a useful function to enable States to adapt specific elements in their laws to the inherent rights of each person as articulated in the Covenant”, the Commission in principle desires the Member States accept all the obligations, because “the human rights norms are the legal expression of the essential rights that every person is entitled to as a human being”. (3) Among the formulated 150 reservations, some of the reservations exclude the responsibility of providing for and securing the special rights set forth in the Covenant, some other reservations tried to ensure the superiority of the domestic laws, and still other reservations were directed at the authority of the Commission, therefore, “The number of reservations, their content and their scope may undermine the effective implementation of the Covenant and tend to weaken respect for the obligations of States parties.”
In comparison, the reaction of the Commission on Human Rights to the implementation of and reservations to the Covenant is deep worry, unlike the International Law Commission proposing directly to take various measures to prevent harm to the implementation of the Covenant. Concerning the implementation mechanism of the Covenant, the Commission on Human Rights is more inclined to the means of domestic legislation other than of directly stipulating rules to ensure the implementation of the related Conventions on human rights. This is mainly limited by the principle of state sovereignty so that the resolutions of the Commission on Human Rights only have very limited binding effect. Although the resolutions of the International Law Commission do not have direct binding force to the States likewise, the human rights are more special issues. For example, submission and deliberation of reports by the Commission on Human Rights rely on the cooperation of the governments of the contracting States, and, regarding violations of human rights, the Commission can only put them in its list and issue reminding letters other than taking any measures of sanction, which to some extent has limited the effectiveness and strength of the protection by the Commission on Human Rights of the international human rights.

In a word, the International Law Commission and the Commission on Human Rights hold some different opinions as well as enjoy some opinions in common in respect of the issue of reservations to the International Covenant on Civil and Political Rights. Their opinions in common are to permit reservations by the contracting States to the Covenant, which, however, are not unlimited reservations. Their opinions differ to the effect that the International Law Commission stands for taking active measures, including establishing specialized examining body and changing the functions of the registration and depository bodies so as to achieve actual restriction on reservations formulated by various States, as well as adopting laxer approach of withdrawal of reservations, while the Commission on Human Rights is more inclined to an “inward-seeking” approach of promoting internal legislation of the States so as to reduce reservations of the Contracting States to the human rights conventions, as well as desires acceptance by the Member States of all the obligations. It is the Writer’s opinion that these two approaches do not contradict with each other, but, being the two faces of a coin to some extent, may well promote and influence mutually. At all events, only when all the States truly comply with the principle of pacta sunt servanda, the International Covenant on Civil and Political Rights can be effectively implemented. 
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