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I. To Understand the Basic Objectives of the Clauses of Derogation and Restriction
 

1. Contradiction to and Conflicts with the Fundamental Purpose of the Covenant 

Originally intended for the purpose of protecting the civil rights of individuals, the Covenant, however, has left room for circumstances in which civil rights “might not be protected”. 

2. Though the Covenant is intended as agreements and commitments among the States Parties, it was arising for the citizens of the States as individuals which are actually the protected subject of the Covenant; however, the clauses of derogation and restriction have reversed such an attitude as to sacrifice civil rights in time of “emergency” when “life of the nation” or its “existence” is threatened.

3. Notwithstanding derogation and restriction are exceptions strictly provided for, they shall not be understood as the price and compromise the Covenant has paid to bargain for the States’ signatures to participate and implement the agreements. Therefore, while the derogation and restriction are not able to further protect the rights of more citizens, they shall be abolished, no matter how difficult it will be, since their existence is neither meaningful nor necessary any more. 

4. To practically secure civil and political rights, the clauses of derogation and restriction might be understood to the effect that a state shall never give up the protection of certain important civil rights, even in the event of “unable to protect” civil and political rights or in the situations of “life and death”, instead of sacrificing the protection of those civil rights beyond the limitation of the derogation clause, to the contrary. Only by doing this, the entirety of the Covenant is essentially maintained. 

5. If the clauses of derogation and restriction are understood in a manner of “good faith” which is purely favorable for the protection of civil rights contained in the Covenant, derogation and restriction may be even considered necessary and beneficial. Nevertheless, do the States make their real choices out of this reason? How to ascertain and secure such intention of the States? And how to ensure that the scope of derogation and restriction is not to be expanded? 

II. Derogation and Restriction

Based on the above understanding, it is of the Writer’s opinion that it is necessary to impose on the clauses of derogation and restriction of the Covenant in certain respects corresponding restrictions at appropriate time and within appropriate scope. The core of imposing such restriction is to strike a balance between the States, or the order, and the civil rights of individuals. 
Restriction 1

To strictly comply with the existent derogation from and restriction on the derogation and restriction of the Covenant, including the principles, conditions, limits and procedures provided for in Article 4 of the Covenant. 

Restriction 2

Due to the uniqueness and ancient origin of the Chinese culture, its traditional values and customs of priority for others, the society first, the nation first and the community first are likely to be compatible with the derogation clause. Thus, in the Covenant which serves the civil rights of individuals, concerning the limitation of its derogation clause, interference from and interpretation out of such values and customs should be avoided, which requires standard of a different value system not being taken to understand or to interpret the derogation clause in the Covenant. Otherwise, not only derogation is likely to be broken through or even abused, but also it may obtain enormous ethical and moral support and public recognition. 

Restriction 3

Derogation and the limitative conditions thereof should be dispersed extensively to the general public, even if the rights and limitation of derogation in the Covenant are known, so as to facilitate the States’ performance of the obligation of strict limitation required by the derogation. 

Restriction 4

It is necessary to list the general provisions of derogation set forth in Article 4 of the Covenant and those provisions concerning rights not to be derogated set forth in Article 6, Article 7, Article 8(1) and (2), Article 11, Article 15, Article 16 and Article 18 together in a specific and clear “list of rights not to be derogated” for a practical standard to be complied with, so as to diminish the room for interpretation at will and to prevent expansion of derogation through understanding and interpretation. This may not only assist the States Parties in signing and approving the Covenant, but also be beneficial to facilitate its implementation. Furthermore, indeed, it helps the citizens to confirm the extent to which their rights are protected from infringement. 

Restriction 5

The situation of “emergency”, which is the prerequisite of the occurrence of derogation, should be provided for or interpreted strictly within the principles of the Covenant. In the confrontation between rights and various orders, individual rights are obviously in an inferior position in those countries where orders are served first and given priority or where the nation is given priority. It is necessary and desirable to some extent, if possible, to enumerate all the circumstances of “emergency”, which is to make a “list of circumstances of emergency” corresponding to the “list of rights not to be derogated”, instead of making a general statement only.

Restriction 6

It shall be confirmed that effective remedies are also essential in the circumstances when the limitation of derogation is not complied with. Definite means of remedies are needed, no matter in which respect of the derogation clause the problems emerge, and regardless of whether the rights provided for in the Covenant are infringed or are not provided with effective protection.

Restriction 7

The right not to be derogated that “no one shall be held in servitude”, which is set forth in Article 8(2) of the Covenant, should be attached special attention, for China is more used to the means of “detention” or “reformation” of the “detained” persons. Though not directly led to servitude, it is closely connected to involuntary labor or activities. 

Restriction 8

Because of the need to maintain the “order” or public security, the right not to be derogated that “in particular, no one shall be subjected without his free consent to medical or scientific experimentation”, which is set forth in Article 7 of the Covenant, should also be attached special emphasis. Involuntary compulsory medical treatments tend to take place in handling those drug addicts and prostitution-related sex transmitted diseases. 

( Zhang Shaoyan, professor of law, Institute of Law of the Chinese Academy of Social Sciences.
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