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Abstract: This paper illuminate the evolution of International Law on right to life and death penalty generally, from relevant international legislations, especially the provision of right to life and death penalty in ICCPR. Specially, it analyses several main points of view on the abolition of the death penalty since 1900s, and the philosophy foundation they depending on as well. From the prospect of right to life, the controversy on abolition of the Death Penalty can set people contemplating. It is not only a legislative difficulty, but also a big problem of our times. Involved circumstances are mainly accounted at the end of the paper.
I. Legislations of the death penalty and right to life in International Law

We do research works on only one right, right to life, in the declaration of rights in legal documents since neoteric times, because right to life is the most essential and important, is the foundation of all the other rights, which will result in meaninglessness and barrenness without the essential rights to life. In the history of western law, the earliest documents definitely enunciated the inherent right to lift human beings enjoying, were Virginia Bill of Rights adopted on June 12, 1776 and The Declaration of Independence proclaimed 22 days later, July 4, 1776. 
 Act 1 of Virginia Bill of Rights provided “that all men are by nature equally free and independent, and have certain inherent rights, of which, when they enter into a state of society, they cannot, by any compact, deprive or divest their posterity; namely, the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety.” The right to life was described, in The Declaration of Independence, ‘WE hold these Truths to be self-evident, that all Men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the Pursuit of Happiness.’

Form the definite declaration in Virginia Bill of Rights and Declaration of Independence, the right to life was provided in more decisive and articulate languages in some international covenants on human rights until 20th century.

On International Conference of American States with the purpose of maintaining peace in 1936, a proposal which was denied finally, offered that law should prescribe the right to life and other basic principals as International Law.
 In 1946, American Declaration of the Rights and Duties of Man, which was entrusted to draft by Commission of Jurists of International Conference of American States, referred to right to life. Article 1 of the draft Declaration provided that, ‘Every human being has the right to life. Fetus, incurables, psychopaths and noxious are all enjoy the right without exception. Persons failing to maintain oneself normal lift have the right to appeal protection and aids, which is also one obligation of the states.’ The Commission of Jurists gave more explication to this article, to make clear the judicial and moral bases. In the opinion of Commission of Jurists, the most essential right of human rights should be the right to life, either from logic order or from significance. With the declaration of the inalienable rights, The Declaration of Independence of North America provided the right to life. The right to life must be considered as a prerequisite to all the other rights, such as the right to freedom, property rights and the right to equality and so on, which would be of no significance without the right to life. Whereas this right was usually exposed to infraction and violation, it is necessary to extract it from other rights and give prescript to it. American Declaration of the Rights and Duties of Man should provided the right to life for fetus, since the civil law of most American states provided protection of the right of fetus.
This document should protect the right of life of those persons who fail to exert their rights owing to mental or physical disabilities as well. Additionally, the Declaration requires states to protect those persons, and demonstrably condemned the ‘inhuman’ extermination of life. No one shall be subjected without his free consent to medical or scientific experimentation possibly dangerous. Besides, the Declaration recognized that, persons are likely to lose their rights to life in all probability for the most serious crimes, consequently sentence of death could be imposed for those committed most serious crimes in every states.

On the Ninth International Conference of American States convened in Bogota in 1948, realizing the attitude of UN Commission on Human Rights towards this topic, delegates considered that the draft on right to life was so much restricted in its words and definitions, necessitating amendments. As a result, expression was produced like this, ‘Every human being has the right to life, liberty and the security of his person’

Between November 7th and November 22nd, 1969, on the International Conference of American States held on at San José, American Convention on Human Rights was subscribed, which confirmed the ultimate expression of the right to life. Chapter I establishes the general obligation of the states, including only two articles. Chapter II sets forth the ‘civil rights and political rights due to citizens’. In this chapter, ‘Right to Juridical Personality’ was provided in Article 3, that ‘Every person has the right to recognition as a person before the law’, followed by the provision in Article 4 ‘right to life’, which was illuminated as following:
1. Every person has the right to have his life respected. This right shall be protected by law and, in general, from the moment of conception. No one shall be arbitrarily deprived of his life.

2. In countries that have not abolished the death penalty, it may be imposed only for the most serious crimes and pursuant to a final judgment rendered by a competent court and in accordance with a law establishing such punishment, enacted prior to the commission of the crime. The application of such punishment shall not be extended to crimes to which it does not presently apply.

3. The death penalty shall not be reestablished in states that have abolished it.

4. In no case shall capital punishment be inflicted for political offenses or related common crimes.

5. Capital punishment shall not be imposed upon persons who, at the time the crime was committed, were under 18 years of age or over 70 years of age; nor shall it be applied to pregnant women.

6. Every person condemned to death shall have the right to apply for amnesty, pardon, or commutation of sentence, which may be granted in all cases. Capital punishment shall not be imposed while such a petition is pending decision by the competent authority.

The American Convention on Human Rights came into force in 1978, under the supervision of American Commission on Human Rights to avoid the events violating human rights. Regarding the right to life, American Commission on Human Rights aired opinion that ‘The right to life should be specially concerned, this right is the base of all the other rigts without doubt. It’s not necessary to emphasize the right to life, however, it cannot even be deprived temporarily. Whatever happening, the states should not be executed illegally and promptly for the sake of public order. Kinds of measures with the purpose of recovery of public order provided in constitutional and international instruments, are established for the sake of essential human rights due to all persons. To member states impinging on rights to life, Commission is authorized to press the severely illegal executing of death penalty by military or paramilitary groups with the acquiescence of government.’

The right to life can also be found in European conventions on human rights. The council of Europe presided over the signature of European Convention on Human Rights on November 4th, 1950, also European Convention for the Protection of Human Rights and Fundamental Freedoms. According to Article 66, 2 that ‘The present Convention shall come into force after the deposit of ten instruments of ratification’ , the convention has become effective since September 3rd, 1953. Before the draft of European Convention on Human Rights, the Standing Secretariat of the Council of Europe had supplied a large number of background materials, especially the background materials concerning UN to Specialists Committee attending the conference for reference. With the reference of these documents, representatives of Great British submitted one text regarding the provision of the right to life, read that ‘1. Nobody can be deprived of life arbitrarily. 2. In the states where death penalty is still legal, except for death executed according to the sentences of courts, the rule above should not be exceptional. 3. Deprivation of life should not be considered as arbitrated, in the following cases that the use of force is absolutely necessary, (1) to defense any person’s unlawful violence; (2 )to execute a lawful arrest or to prevent the escape of any person lawfully detained; or (3)to quell a riot or insurrection, or to take lawful actions to stop entrance to the places prohibited definitely for the sake of national security.’ 
 Based on this text, High Officer Session of the Council of Europe finally affirmed the words of the right to life in European Convention on Human Rights as following:

“1.Everyone's right to life shall be protected by law.  No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law. 

Deprivation of life shall not be regarded as inflicted in contravention of this article when it results from the use of force which is no more than absolutely necessary: a. in defense of any person from unlawful violence; b. in order to effect a lawful arrest or to prevent the escape of a person lawfully detained; c. in action lawfully taken for the purpose of quelling a riot or insurrection.

What stated above are the history of legislations and regulations of covenants on human rights in America and Europe. As a matter of fact, it is the Universal Declaration of Human Rights (also UDHR) adopted by United Nations General Assembly in 1948 and ICCPR, on behalf on the international instruments adopted in 1966 that are the perfect and systematic provisions of the right to life. The right to life is simply provided in UDHR adopted by the UN General Assembly on December 10th , 1948, however, we can easily recognize the Declaration’s fathers’ realization on the importance of the right to life, form the position of the right to life in the Declaration. UDHR consists of two parts. Section 1, ‘Preamble’, demonstrates the reason of UDHR in enthusiastic and superb words. Principal part of Section 2 establishes a great deal of concrete rights due to humans. In Section 2, Article 1 and 2 declare the principles of rights set forth in the Declaration entitled to every person, such as equality of rights, without distinction of any kind, such as race, color, sex, language, religion and so on. In the following Article 3, the right to life is provided, that ‘Everyone has the right to life, liberty and security of person’. That is to say, the provision of the right to life in UDHR ranks the first in the enumeration of substantial rights.
The drafters of ICCPR also realized that right to life is the principal human right
, because without effective protection of this right, all the other rights of humans shall be of no significance. The right to life is set forth in Article 2 in European Convention of Human Rights, quite similar with which, this right is put at the beginning of the subjective rights demonstrated in Section 3 of ICCPR. Provided in the Article 4 (2) of this Covenant, that some certain rights shall not be deprived temporarily even in the case that social emergency threatened the existence of states, the right to life is one of the rights having no possibility to derogate.
 The peculiar significance of the right to life is emphasized with an adjective ‘inherent’, and it is only the case in Article 6 (2). Furthermore, not subjunctive ‘shall have’ but primary tenses ‘has’ is used in the sentence.
 Words and sentences like this can ascend to one proposal submitted by Columbia and Uruguay.
 Most representatives of Third Committee of UNGA were desirous to express the natural law foundation of right to life. The firm arrangement of the inherent right to life at the beginning of Article 6 transcended the draft of Commission on Human Rights
, and surpassed the homothetic forms of regional protocols on human rights. 
This gave rise to a conclusion drawn by the Committee that restricting explanation shall not be made of right to life. In particular, the Committee announced that the right to life should not only be understood as a negative right orienting to states, it required positive measures to protect itself as well.

Opinions are consistent basically to the point of protecting the right to life due to all persons, although there are different ideas concerning the expression of the right to life. Among these, somebody insisted the principle that the right to life of anybody shall not be deprived of whatever happening should be set forth in the Covenant. On the contrary, someone else considered that the Covenant shall take just deprival of the right to life as an exception with a realism attitude. Ultimately, the Covenant adopts the second opinion and turn in expression as following:
1. Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life. 

2. In countries which have not abolished the death penalty, sentence of death may be imposed only for the most serious crimes in accordance with the law in force at the time of the commission of the crime and not contrary to the provisions of the present Covenant and to the Convention on the Prevention and Punishment of the Crime of Genocide. This penalty can only be carried out pursuant to a final judgement rendered by a competent court. 

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in this article shall authorize any State Party to the present Covenant to derogate in any way from any obligation assumed under the provisions of the Convention on the Prevention and Punishment of the Crime of Genocide. 

4. Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence. Amnesty, pardon or commutation of the sentence of death may be granted in all cases. 

5. Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age and shall not be carried out on pregnant women. 

6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment by any State Party to the present Covenant.

With the constitutions of ICCPR, American Convention on Human Rights and conventions, a great number of instruments on human rights were established one after another in other areas in the world. UN constituted a series of concrete covenants on human rights afterwards. There are definite provisions of the right to life in these conventions and declarations. For example, Act 4 of The African Charter on Human and Peoples' Rights provided that ‘Human beings are inviolable. Every human being shall be entitled to respect for his life and the integrity of his person. No one may be arbitrarily deprived of this right.’ 
Although several conventions and declarations have not set forth the right to life definitely, their spirits reflect the respect and protection of the right to life. There are also a number of conventions and declarations were established specially aiming to large-scaled phenomena impinging on the right to life, for instance, the Universal Declaration on the Eradication of Hunger and Malnutrition, which was Adopted in 1974 by the World Food Conference and endorsed by General Assembly resolution, etc. Furthermore, Convention on the Prevention and Punishment of the Crime of Genocide approved one day before the Universal Declaration of Human Rights being dead against the policy of Genocide executed by Nazis during the World War II, are the instrument embodies great resolution of respecting and protecting right to life.
We can find form piles of international legislations concerning right to life, that the death penalty is one more serious central problem.
 At least several conventions on human rights nowadays list the problem of death penalty separately and considered it as an exception of right to life, after the declaration of the inalienable right to life entitled to all persons. For example, after the declaration ‘Everyone's right to life shall be protected by law.  No one shall be deprived of his life intentionally’, European Convention on Human Rights accounts immediately ‘save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law’ in 1950. ICCPR proclaimed in 1966 provided in Article 6 (1) that ‘Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life’, followed by (2) ‘time of the commission of the crime and not contrary to the provisions of the present Covenant and to the Convention on the Prevention and Punishment of the Crime of Genocide’. This penalty can only be carried out pursuant to a final judgement rendered by a competent court.’ Then ‘Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age and shall not be carried out on pregnant women’, ‘Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment by any State Party to the present Covenant’ and so forth are provided in the items hereinafter. Article 4 of American Convention on Human Rights（1969）was entitled ‘Right to life ’demonstrably, followed by the expression that ‘Every person has the right to have his life respected. This right shall be protected by law and, in general, from the moment of conception. No one shall be arbitrarily deprived of his life.’, then following some provisions similar to those of ICCPR. 
 Seeing from contents of the provision mentioned above, although the words in ECHR written as ‘No one shall be deprived of his life intentionally’ and those provided in ICCPR and ACHR are ‘No one shall be arbitrarily deprived of his life’, from the point that these three instruments all consider the deprivation of life via lawful procedure by public forces is the exception of ‘intention or arbitration’, these three are quietly consistent. However, we can say that the drafters of those conventions on human rights have already realized adequately and deeply the confliction between the declaration of the right to life and the power authorized to nation to deprive certain ones of their lives. On the one hand, these conventions on human rights declare inherent right to life due to all persons, and the right to life shall be protected by law; on the other hand, they provide reservation regulations as well, that is to consider sentence and execution of death penalty lawfully as the exception of impingement on right to life. Subsequently, in this point, there involve the problem of the limitation and foundation of right to life, of the limitation and foundation of public power, and the principle to adopt when the latter two collide with each other.

II. The ideal of human rights and theory foundation in the controversy on reservation and abolition of death penalty

Given examples of the right to life and the death penalty, we can find a giant contradiction in the legislation on human rights in 20th century. In Virginia Bill of Rights and Declaration of Independence, legislators declared the right to life due to all persons firmly but simply. However, the declaration of the right to life only means not to be deprived arbitrarily herein. Not until 20th century, more details on human rights were provided in several conventions on human rights. In UDHR and ICCPR afterwards, the right to life due to every human being is provided, furthermore, necessity of kinds of restriction of death penalty is also been provided as a serious problem specially. In the same way, start from the declaration of right to life, ECHR points out immediately that the execution of death penalty in accordance with lawful sentence rendered by court is the exception of deprivation of right to life intentionally. ACHR also declares the right to life, meanwhile, the legislators’ caution in the death penalty is reflected in the provision that ‘Every person condemned to death shall the right to apply for amnesty, pardon, or commutation of sentence’. Herein we can see that legislators of human rights seem to have realized the extremely importance of the right to life, but by the reason that death penalty is both an institution and a custom coming down so far, furthermore, for the sake of death penalty becoming a overawing power so that people will keep away from commission of crimes owing to fear, they have to acknowledge the validity of death penalty and conceded the exclusion of death penalty from the impinging of right to life.
The death of penalty underwent a process towards humanitarianism in West form neoteric times, whose exhibitions are in two aspects: the first is the category of crimes death penalty imposed to, which is on great descending; the second is the executive means transiting from cruelty to comparatively humane. Besides, opinion on death penalty changed from adoration and affirmation to doubt and negation gradually, resulting in a challenge against the justice of death penalty as a long- existing punishment. A tide of abolishing of death penalty emerged in lots of states in the world when year 1900 came. 
 However, this tidy failed to carry over; on the contrary, rebound coming forth in the wake of World War I and ‘October Revolution’, death penalty reestablished in some states where capital punishment had been abolished at one time.

In the wake of World War II, an appeal to abolishment of death penalty rose, then came the second tide of abolishing capital punishment in human history from WW II to today. Members of the Council of Europe signed Protocol No. 6 to the Convention for the Protection of Human Rights and Fundamental Freedoms concerning the abolition of the death penalty in November 1950; on December 11st, 1977, Amnesty International ratified Stockholm Declaration on a conference on abolishment of death penalty; 42 NGOs in Consultative Status with Economic and Social Council adopted the Joint Announcement on abolishment of the Death Penalty; on December 25th, 1989, 44th UN General Assembly adopted Second Optional Protocol to the International Covenant on Civil and Political Rights, Aiming at the Abolition of the Death Penalty by a vote of 56 to 26 (48 waivered); Additional Protocol to American Convention on Human Rights, Aiming at the Abolition of the Death Penalty took into effect on October 6th, 1993.
 Proclamation of all the series of international conventions and declarations aiming at the abolition of the death penalty indicates the development of world tendency appealing the abolition of capital punishment.

In spite of the fact, there’s always a vast controversy on the reservation and abolishment of the death penalty. As widely known, it is Cesare Bonesana Beccaria, the famous Italian criminologist who demonstrated the opinion and thought of abolishment of the death penalty for the first time. He addressed from three aspects: firstly, he claimed that states haven’t been authorized to put someone to death from a perspective of states power of penalty; secondly, he illustrated a great deal of disadvantages from the defect of death penalty itself; thirdly, he dissertated the death penalty was of no effect and unnecessary, because its positive effects was not good as life imprisonment.
 Succeeding the thought of Cesare Bonesana Beccaria, subsequent abolitionists tried to reason out the necessary of abolishment of death penalty with a variety of reasons, whose opinions can be classified as following: (1) the death penalty was the violation of the social contract, because it’s impossible for people to transfer their lives to the government as the social contract was made; (2) the execution of the death penalty was cruel and inhumane; (3) the application of the death penalty cut off the way of offenders to make a fresh start, furthermore, the life imprison was enough to bereave their ability to commit more crimes for those who couldn’t be built positively. Meanwhile, the application of the death penalty had no special daunting effects, as a result, the death penalty was not necessary both for general and especial prevention of crimes; (4) the death penalty was self- controdictory with the legal provision of prohibition of homicide; (5) the death penalty would waste avalible and cheap labor, consequently an uneconomical punishment; (6) those who had been sentenced to death comitted different crimes, however the death penalty had no difference or extence, so that violated the principle of equipollence of crime to punishment; (7) in case death penalty was miscarriage of justice, the innocent would be killed and never revival anymore; (8) the death penalty offended citizens’ right to life which was protected by constitution.
The opinion opposite completely to those of abolitionists, belongs to retentionists. Retentionists deemed that: (1) the death penalty would not violate the social contract, for the people had transferred their rights to the government, including the right to life as the social contract was made; (2) the abolishment of the death penalty was really inhumane, because it would degrade the cost of individual or social rights and interests offended by crimes; (3) the death penalty was the most effective measure to dereave the criminals of their abilitity to commit a crime again; furthermore, death penalty possessed special daunting effects, therefore the death penalty was necessary both for general and especial prevention of crimes;  (4) the death penalty was not controdictory with the legal provision of prohibition of homicide. On the contrary, the death of penalty was for the sake of the enforcement of the provisions of prohibition of homicide; (5) imprisonment would cost a great deal of social wealth, yet death penalty was more economical; (6) keeping those committed most serious crimes away from death penalty was the violation of principle of equipollence of crime to punishment, the imprisonment as the substitute for death penalty itself had no difference or extent; (7) the possibility of miscarriage of justice could not considered as the reason for abolishment of the death penalty. Furthermore, the possibility is so mere in modern justice; (8) the death penalty was not inhumane, and it would not violate the constitution, as well as the right to life. In addition, in retentionists’ opinion, death penalty played an quietly important role in avoiding private punishments, realization of social justice and accordance with public opinions, and so forth.

In the death penalty debate, we can see that both abolitionists and retentionists conceived various theory foundations: social contract, penalty- revenge or definite utilitarianism. However, it’s not difficult to find that the death penalty debate hasn’t transcended two classic penalty theories——penalty- revenge and utilitarianism from a penalty theory perspective, if we investigate the theory foundation of the debate
；the debate hasn’t been able to escape surrounding of  the utilitarianism on human rights and the opinion taking human rights to be absolute. It can be even seen that, between the penalty- revenge and utilitarianism in classical penalty theories, the latter is in the ascendant and crucial in the controversy; whereas, the utilitarianism also plays a more important role, compared with the opinion bearing absolute human rights. In another word, those advocating penalty- revenge and absolute human rights usually fall into the trap the benthamite set for them. 
The practical utilitarianism as the foundation of debate will be mentioned likewise hereinafter.
There are also similar problems from perspectives of the Theory of Penalty- Revenge and Absolute Human Rights, What the death penalty involving is the right to life, namely, the problem whether the right to life provided by international legislations on human rights conflicts with the  death penalty in Criminal Law. Although it’s impossible there are provisions of indeprivable right to life in every state’s constitution, the right to life is an essential provision, moreover, it had been considered as the most important human rights universally. As what mentioned above, in the covenants of 20th century, such as ICCPR, ECPR, ACPR and so on, we can see the contradiction legislators faced on the issues of the right to life and death penalty, and they were usually baffled by how to express it. On the one hand, they confirmed the indeprivable right to life due to all persons; on the other, they have to declare that the provision and sentence of death penalty ought not to be considered as impingement on the right to life, by reason of the existence of the death penalty in lots of states. However, the conflicts between the right to life and death penalty are inevitable. From a human right perspective, if we adopt an opinion on human rights of utilitarianism, we will reckon that all the rights are comparative, including the right to life. If the deprival of one’s life can add security, order and happiness of majorities to all the society, it will be reasonable to sacrifice lives and happiness of some criminals. Because according the utilitarianism, what we should do is to enlarge happiness as much as possible. Here, we can see that human, the container of happiness, can be substituted. What benthamites care about is the amount of happiness in the world, but the containers are the same and can be substituted when destroyed. The characteristics of human can be split from the happiness it containing, it’s of no importance who own happiness. In another word, in benthamites opinion, happiness can be exchanged, if only the subsequence of the exchange can increase the amount of happiness. Therefore, execution of the death penalty and increasing one’s interests by reducing others’ are allowed. Citing to more cases, nobody could keep away from sacrifice, in principle, none of interest couldn’t be immolate, nothing could be so special and important to be free of victimization. Furthermore, the sacrifice is without bottom, human itself can be sentenced to death and be substituted.
 Hence, benthamites’ opinion on human rights set lives of all persons under a rather dangerous situation, and the dignity and status, the foundation of human rights become fantastic talk in such a case.

It can be make out that the opinion on the right to life based on utilitarianism usually leads to canceling the significance of the right to life, because it considers human rights as something can be sacrificed for greater interests. In those cases, holy declaration in all legislations on human rights will lose their value. The most important significance of human rights lies in the resistance to autocratical power, but nowhere can we find it if the power could deprive persons of their lives legitimately. As a power of penalty, death penalty is still the impingement on the right to life, although it possesses a declaration ahead. Of course, such an opinion becomes already a concept of human rights and the right to life with absolute meaning. In Absolute Human Rights Advocator’s mind, the right of individuals cannot be demised and impinged; it is inherent, and natural; it originates from essentiality of humans, and exists pre-society. They stick to the viewpoint that utility is not the base of natural rights, but the result of it. 
 Justice Black declared definitely that, ‘I believe there are ‘absolute’ provisions in Human Rights Act, which are written specially by those who comprehended the sentences well and decided to change these statutes prohibiting impingements on human rights into ‘absolute provisions’.’
 In his mind, we could never do so even when the freedom set forth by Human Rights Act encountered higher public interests and give us reasons to abolish them. Those advocating the Theory of Relative Rights criticize those going in for Theory of Absolute Rights on the basis of empirical conflicts of rights; they persist that diverse rights will collide with each other inevitably, and give rise to a problem of selecting. The reason why those advocating Theory of Absolute Rights oppose the Theory of ‘balance’ rights is that latter theory will possibly lead to the acts of states impinge on individual rights.
 The right to life is the most important right, therefore, we cannot consider the death penalty- the state deprives of life ‘legitimately’ as not the impingement on the right to life. We should confess frankly, that the death penalty has infringed the right to life, and not exculpate responsibilities by an excuse of the seemly strict sentences of law. R. Deorkin said that ‘if the realization of the government opinion can be achieved by the deprival of individual rights for the sake of majorities’ rights, the rights conflicting with the government will be endangered.…… If we say the society has the right to do anything by the reason of public interests now, consequently, we have abolished (individual) rights.’
 Just as what said by R.Dworkin on freedom, ‘When we prohibit somebody talk love or make love, we reduce their freedom; when we check they murder or slander others, we also decrease their freedom. Although there are reasons for the latter, but it is only because they are necessary compromise for protecting freedom and security of others, and not because the restriction itself has no independent values infringing freedom. Jeremy Bentham once said that, all the laws are the violation of freedom, and besides, although some violations are necessary. However, if we pretend to say that they are not the violation at all, then we come to obscurantism.’ 
 We ought not define freedom within the scope of law, just because law restrict freedom, since the two are different concepts. In the same way, social security, interests, happiness of majorities and such evidence of utilitarianism can be taken for the reason of the infringement of the right to life, but we mustn’t say the deprival of human lives for these resons are not the impingement on the right to life at all.
III. Conclusion: Chinese situation

At present, the academic controversy on death penalty also demonstrates the dominant influence of utilitarianism. The big quantity and great strength of those advocate death penalty are obvious, which can be seen from the provision of Chinese Criminal Law. Revised Criminal Law (1997) cut off lots of provisions on death penalty
, however, it still exists as a most severe punishment in China. In the opinion of those supporting death penalty and claiming to enlarge it’s applying scope, it’s necessary to acclimatize protecting strength to our political, economic situations and requirement of fighting against crimes. Consequently, death penalty, a penalty with greatest overawing strength, should be applied broadly in China.

In academia, persons claiming to broaden the scope of death penalty are in minority, but in practitioners, this claim have great infection and a number of advocators. Their opinions are generally based on the special and ordinary preventing function, namely utilitarianism. Even for certain academics advocating abolishment of death penalty most vigorous now, considered there are vast obstacles in China to abolish the death penalty nowadays.
 Whereas, it is admirable that someone has began to attach attention to the abolishment of the death penalty.
 When we came to the basis of abolitionists’ statements, however, we can’t help worrying. Except few academics detected the close relation between the abolishment/ reservation and the right to life, then stressed the death penalty inhuman
, most academics affirming limitation and abolishment of the death penalty, argued opinions for reason that the death penalty were unnecessary penalty for keep it in check and the abolishment of it went with the international tide.
 However, even the academics advocating the abolishment of the death penalty by reason of inhumanity of the death penalty, feel difficulty to demonstrate their opinion on deeper philosophic basis, since when they come to the source of humanity, they usually appeal to the time requirement from Enlightenment or world tide to claim that our times should be humane. But, why our times should be humane? Answer to the question regularly is: reality and tidal current of humanitarianism prevail over our epoch. Then abolitionists reach the bottom of their philosophic base. Such comments stay as vacant slogans, without power to prevail others. The foundation of the theory of abolishment of the death penalty based on utilitarianism is rather brittle, since once experiences testified the death penalty is good for checking crimes, it will fall into a terrible and unchangeable situation. As a result, we can say the controversy of death penalty is still lack of basis at this stage in China, or say that firm basis are still absent although someone pretend to have found philosophic basis. As a matter of fact, cognition on the right to life and the death penalty are illustrated not only in the discussion of the problem, but also in the absent of wide social debates. Moreover, we can detect that Chinese opinions on human itself decided academics’ cognitions of human rights, the right to life and death penalty actually, and have influenced the design of legal system.

We ought not consider that human rights rooted in nothing but law, especially that the foundation of the right to life originates only from the present provisions of law. The right to life consists of two elements, one is life, the other is right. It’s necessary to find the value and significance of life itself before the establishment of the indeprivability of the right to life. Just for the absolute value and meaning, deprival of life on all basis and in all names, is the impingement on the right to life. The sense of right in the right to life roots in the significance of life. That the right to life provided by law, should be understood that the concept of right set bound for all kinds of acts impinging on life——in spite from individuals, groups or states. However, that the right to life is the most important right of humans is recognized as a certain fact from Enlightenment. But it’s difficult to give an answer to why the right to life shouldn’t be impinged, because we couldn’t base the right to life on the holiness of life in religion. In a world with no more mystification, nevertheless, if none absolute explanation of enactment can’t be found, everything will lose ultimate meaning, and we can not judge goodness or illness, rightness or wrongness any longer. The systems and life designs based on utilitarianism can do as their wants.
The death penalty should be abolished, in our opinion, only because it impinges human right to life. However, if the right to life itself lacks supporting of the absolute meaning of life itself, why not deprive it ‘legitimately’?

Let us think at the pains!
( Professor of China University of Political Sciences and Law.
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